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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seqg.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6447) 


In re HYGEIA DAIRY COMPANY. AMA Docket No. 98-1. Decided 
April 8, 1960. 


Expansion of Marketing Area—Handler Location 
Differentials—Substantial Evidence—Findings 


Expansion of marketing area supported by adequate basic findings, reason- 
able and supported by substantial evidence, and handler location differ- 
entials reasonable and supported by substantial evidence. 


Standing to Sue—Producer Location Differentials— 
Supply Plant Definition 


Handler has no justiciable interest in location differentials to producers or 
supply plant definition where handler does not operate a supply plant. 


Referendum—Statutory Requirements—Cooperative 
Association of Producers 


Standards set forth in sections 8c(5)(B), 8c(9)(B) and 8c(19) for de- 
termination of producer approval of proposed marketing order properly 
applied and acceptance of ballot of cooperative association of producers 
on behalf of its members proper. 


Order Prices—Section 8c(18)—Substantial Evidence 


Order prices established as required by section 8c(18) in that basic econom- 
ic conditions which affect market supply and demand utilized and such 
prices supported by substantial evidence. 


Procedural Due Process—Cross Examination 


No prejudicial error in failing to require witness to testify on cross examina- 
tion at amendment hearing and opportunity for cross examination 
previously afforded. 


Mr. James R. Sloan, of Austin, Texas, and Mr. Lorimer Brown. of Harlingen, 
Texas, for petitioner. Mr. John Durbin, for Agricultural Marketing 
Service. Mr. John Curry, Hearing, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
257 





AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 19 A.D. 257 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), instituted by a 
petition filed September 4, 1957, involving the validity of amend- 
ments to Order No. 98 (7 CFR 998.1 et seq.), effective Septem- 
ber 1, 1957. The challenged order was issued pursuant to the 
act and regulates the handling of milk in the Corpus Christi, 
Texas, marketing area. Petitioner is a handler under the order 
and operates a milk plant at Harlingen, Texas. 

After two prehearing conferences, petitioner filed an amended 
petition April 28, 1958, and the Acting Deputy Administrator, 
Agricultural Marketing Services, United States Department of 
Agriculture, filed an application to dismiss portions of the 
amended petition May 23, 1958. Petitioner filed a statement in 
opposition to such application and oral argument upon the 
application to dismiss was held before the Judicial Officer 
August 1, 1958. An order was issued October 18, 1958 (17 
A.D. 971), dismissing parts of the amended petition. On Octo- 
ber 28, 1958, respondent filed an answer to the remaining alle- 
gations of the amended petition. The answer upheld the validity 
of the contested amendments to the order. Petitioner filed a 
second amended petition November 7, 1958, attempting to perfect 
some of the allegations dismissed in the order of October 13, 
1958. Respondent filed an application to dismiss portions of the 
second amended petition and such application was granted 
December 31, 1958 (17 A.D. 1192). 

Petitioner complains mainly of the inclusion of Cameron and 
Hidalgo counties in the marketing area regulated by Order 
No. 98 (section 998.6) and the location of the basing point at 
Mercedes, Texas, for the computation of location differentials 
to handlers (section 998.51). Petitioner alleges among other 
things that these provisions of the amended order are not sup- 
ported by substantial evidence in the promulgation record upon 
which they were based, that section 998.51 is arbitrary and capri- 
cious and that adequate findings are lacking to support the expan- 
sion of the marketing area. Petitioner also attacks the producer 
referendum which preceded the issuance of the disputed amend- 
ment, the fluid milk plant definition contained in section 998.7 (b) 
as it relates to supply plants and the evidentiary support for 
a statutory finding with respect to pricing under the order and 





HYGEIA DAIRY CO. 259 
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petitioner further alleges a deprivation of the right of cross- 
examination at the pertinent amendment hearing in violation 


of procedural due process. 


A hearing was held January 14 and 15, 1959, in Harlingen, 
Texas, before John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. Petitioner 
was represented by James R. Sloan, Attorney at Law, Austin, 
Texas, and Lorimer Brown, Attorney at Law, Harlingen, Texas. 
Respondent was represented by John M. Durbin, Office of the 
General Counsel, United States Department of Agriculture. The 
South Texas Producers Association was permitted to intervene 
pursuant to section 900.57 of the pertinent rules of practice. 
After the hearing, both parties and the intervenor filed briefs. 
On September 1, 1959, the hearing examiner issued a report 
containing proposed findings of fact and conclusions and recom- 
mending that the petition be denied in part and granted in part, 
that is, that certain portions of Order No. 98 be found to be 
invalid. Both parties filed exceptions to the hearing examiner’s 
report and oral argument was held before the Judicial Officer. 


FINDINGS OF FACT 


1. Petitioner, Hygeia Dairy Company, is a corporation or- 
ganized and existing under the laws of the State of Texas with 
its principal place of business in Nueces County, Texas. Peti- 
tioner’s address is P.O. Box 751, Harlingen, Texas, and it is 
a handler regulated under Order No. 98, as amended, issued 
under the act and regulating the handling of milk in the Corpus 
Christi, Texas, marketing area. Petitioner operates an approved 
plant under the order at Harlingen, Texas, located within 50 
miles from Mercedes, Texas. 


2. Upon the basis of evidence introduced at a public hearing 
held June 15-18 and 21-23, 1954, at Corpus Christi, Texas, pur- 
suant to a notice issued May 26, 1954 (19 F.R. 3196), the 
Deputy Administrator, Agricultural Marketing Service, filed a 
recommended decision March 7, 1955 (20 F.R. 1441), and time 
was given to file exceptions. A decision by an Assistant Secre- 
tary was filed May 3, 1955 (20 F.R. 3070) and reads, in part, 
as follows: 

“On the basis of the distribution of milk, the de- 


fined area constitutes the minimum area for effective 
regulation. It includes all of the sales territory in which 
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the four principal distributors supply the major por- 
tion of the Class I needs of the consumers without in- 
volving territory in which distributors from other areas 
are the major distributors. 


* * * * * 


“It is not administratively feasible nor necessary to 
include within the marketing area all of the territory 
in which handlers may be distributing any portion of 
their sales of milk or milk products. It would be im- 
possible to establish a marketing area in which there 
is no overlapping of sales areas. It is impractical, there- 
fore, to extend the boundaries of a marketing area to 
include the entire area in which regulated handlers dis- 
tribute milk or compete for sales with unregulated 
handlers. 


“.. The Lower Rio Grande Valley Counties, Camer- 
on, Hidalgo and Willacy also should not be included in 
the marketing area. Only one of the four handlers 
who serves the Corpus Christi area has developed whole- 
sale routes in the Valley Counties and he makes only 
a small proportion of the total sales in that area. More- 
over, it appears unlikely that a Federal order for the 
Corpus Christi area will significantly affect this hand- 
ler’s competitive position in the Valley Counties since 
another distributor, who has plants located at San 
Antonio and Dallas, Texas which are subject to Federal 
orders, also maintains wholesale routes in this terri- 
tory. There was no evidence at the hearing that the 
local handlers are providing unfair competition through 
the procurement of cheap milk; prices paid to produ- 
cers are generally higher than in the Corpus Christi 
territory or areas further north in Texas.” 


3. Upon the basis of evidence introduced at a public hear- 
ing held January 8-11, 1957, at Edinburg, Texas, pursuant to 
a notice issued November 20, 1956 (21 F.R. 9192), the Deputy 
Administrator, Agricultural Marketing Service, filed a recom- 
mended decision May 17, 1957 (22 F.R. 3581), and time was 
given to file exceptions thereto. A decision by an Assistant 
Secretary was filed July 11, 1957 (22 F.R. 5581). The decision 
adopted with some modification as material issues, findings and 
conclusions and general findings, the material issues, findings 
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and conclusions and general findings of the recommended deci- 
sion and reads, in part, as follows: 


“Findings and conclusions. The following findings and 
conclusions are based on the evidence presented at the 
hearing and the record thereof: 


“1. The marketing area should be enlarged to include 
the counties of Cameron and Hidalgo. 


“The producers’ association proposed that Cameron 
and Hidalgo Counties should be added to the present 
Corpus Christi, Texas, marketing area. Producers testi- 
fied that a large proportion of the milk sold in these 
two counties is by handlers regulated under the Corpus 
Christi order, but unregulated handlers are a potential 
threat to those under regulation and thereby to the 
stability of the Corpus Christi market. Also, the co- 
operative association represents producers who are in- 
termingled in the production area, and who supply 
milk both to the present marketing area as well as the 
two proposed additional counties. 


“Two handlers contended that marketing conditions 
prevailing in Cameron and Hidalgo Counties did not 
warrant their addition to the Corpus Christi market- 
ing area. 


“In the counties of Cameron and Hidalgo in the lower 
Rio Grande Valley, handlers regulated under the Corpus 
Christi order are in competition with each other, a 
handler under the San Antonio order, and several un- 
regulated handlers. A handler under the Corpus Christi 
order with a plant in Cameron County, who has a 
major portion of his sales in the “Valley” (in Cameron 
and Hidalgo Counties), moves milk in packaged form 
to Corpus Christi for distribution. Similarly, a major 
handler who operates a plant and distributes milk in 
Corpus Christi moves milk in packaged form for dis- 
tribution in the counties of Cameron and Hidalgo. 


“Official notice is taken of the final decision relative 
to the promulgation of the Corpus Christi order. In de- 
fining the marketing area at that time, the findings 
showed that most of the handlers competing with each 
other moved most of their milk to Corpus Christi, the 
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largest center of population. Since then the situation 
has changed. The Hygeia Company, whose fluid milk 
plant is in Harlingen, Texas, started to distribute milk 
in packaged form in Corpus Christi. Approximately 20 
percent of its receipts now are distributed in the Corpus 
Christi area and 80 percent in the lower Rio Grande 
Valley Counties. Prior to 1954, handlers in the Valley 
historically paid higher prices relative to those paid by 
handlers in Corpus Christi. Since then, prices paid pro- 
ducers for milk in the Valley were reduced to the 
Corpus Christi level. This prompted producers in the 
Valley to join the proponent cooperative, Coastal Bend 
Milk Producers Association, and to request inclusion of 
these two Valley counties in the marketing area. Other 
factors indicative of unstable marketing conditions in 
the Valley are—different pricing plans are in effect for 
paying producers supplying different handlers and the 
absence of periodic check-weighing and butterfat test- 
ing of the milk of producers. For example, producer 
testimony showed that an unregulated handler receiving 
milk from a producer reported an average of 2.2 pounds 
per can less than weights obtained on public weigh 
scales. Other producers also expressed suspicions re- 
garding the accuracy of handlers’ weights and tests by 
driving their milk deliveries over public weigh scales 
and by having private tests for butterfat made. State 
service is available to producers to check-weigh and 
test their milk, but the limited number of State testers 
make such service available only on a request basis. 
Periodic check-weighing and butterfat testing of milk 
is needed to assure proper accounting for milk. 


“Movements of milk in the Valley are in the current 
of interstate commerce. Supplemental milk supplies are 
brought in from such States as Missouri, Iowa and Wis- 
consin. Producer milk is sold in competition with such 
milk from out-of-state sources in Corpus Christi as well 
as in the Valley. In addition, fluid milk and manufac- 
tured dairy products are supplied to catering services 
for airlines engaged in interstate transportation and to 
operators of ocean-going ships with worid-wide trade. 
Health regulations with regard to the production and 
handling of Grade A milk are similar in the Valley and 
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Corpus Christi. Hygeia and the Borden Company sell 
milk in both Corpus Christi and the Valley. The health 
departments concerned have reciprocity arrangements 
whereby they accept each others sanitary inspections 
for the production and handling of Grade A milk. 

“It is concluded that Cameron and Hidalgo Counties 
should be added to the present Corpus Christi market- 
ing area. 


* * Ba * * 


“2. The Class I milk price should be revised to re- 
flect appropriate relationship with Class I milk prices 
in San Antonio and North Texas and location differen- 
tials should be provided at both the handler and pro- 
ducers levels. 

“Producers proposed maintaining the formula pres- 
ently in the order for determining Class I milk prices, 
except that 17 cents should be added to the present 
seasonal price differentials to apply to milk received at 
plants in the counties of Starr, Hidalgo, Cameron and 
Willacy, to be designated as Zone I. They proposed 
further that location adjustments to handlers should be 
provided for milk received from producers at fluid milk 
plants located outside Zone I, and classified as Class I 
milk, at less than Zone I prices at rates approximating 
the cost of transporting such milk from such receiving 
plants to Edinburg in Zone I. Producers contended their 
main purpose in their proposals pertaining to pricing 
and location differentials was to re-establish the higher 
level of milk prices in the Valley in relation to Corpus 
Christi, that previously existed historically, without 
changing the level of milk prices in Corpus Christi in 
relation to markets to the North. 


“Handlers, on the other hand, testified that the level 
of Class I milk prices in Corpus Christi was too high 
in relation to San Antonio and North Texas. They 
complained that they were losing sales of Class I milk 
in Corpus Christi to handlers from San Antonio be- 
cause of inappropriate alignment of Class I milk prices 
between the two markets. This loss of sales occurred 
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especially during the 8 months when the seasonal price 
differential between the markets was the greatest. 


“The present seasonal Class I price differential is 
20 cents wider in Corpus Christi than in San Antonio. 
This results in a 33-cent higher price in Corpus Christi 
than San Antonio during the July-February period and 
a 13-cent higher price during the March-June period. 
The yearly average differential between the two markets 
is about 26 cents. 


“Since the promulgation hearing and the establish- 
ment of the present price differentials in the Corpus 
Christi order, changes in price differentials have been 
made in both the San Antonio and Austin-Waco orders 
in relation to those in effect under the North Texas 
order. These changes were made effective October 1, 
1955. They lowered the Class I price differentials be- 
tween these two markets and North Texas in line with 
up-to-date costs of transporting milk in tank trucks 
over long distances on a regular delivery basis. These 
differentials now are based upon 1.5 cents per hundred- 
weight for each 10 miles which adequately covers the 
cost of transporting milk in volume regularly over long 
distances in the State of Texas. As a result of these 
changes and the marketing developments described 
above, the Corpus Christi Class I price differential 
should be adjusted to an appropriate relationship with 
San Antonio and markets to the north. Similarly, in- 
asmuch as long distances are involved in the trans- 
portation of milk from San Antonio and North Texas 
to Corpus Christi, it is reasonable that the same rate, 
1.5 cents per hundredweight for each 10 miles, should 
apply in establishing the Class I price differential for 
Corpus Christi. 

“It is concluded that the Corpus Christi Class I price 
differential should be revised to bring it in proper ad- 
justment with San Antonio and North Texas, both on 
a seasonal and annual basis. This should be accom- 
plished by making the Class I price at Corpus Christi 
the Class I milk price as established under the North 
Texas order plus 63 cents, 


“As noted below it has been concluded that the price 
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for Class I milk received at plants located in the lower 
Rio Grande Valley should be priced 15 cents higher 
than for Class I milk received in Corpus Christi. To ac- 
complish these objectives it has been provided that the 
Class I price be fixed at the North Texas price plus 
78 cents for milk received at plants located in the lower 
Rio Grande Valley with a location differential which 
would provide a Class I price, 63 cents over the North 
Texas price for plants located in Corpus Christi. 


“A price determined in this manner will eliminate 
the present variation in seasonal differences in Class I 
prices between Corpus Christi and San Antonio and 
North Texas; it also will reduce the Class I price dif- 
ferential between Corpus Christi and markets to the 
north by 5 cents. 

“With regard to pricing zone differentials, producers 
testified that Class I milk prices should be higher in 
the Valley counties of Starr, Hidalgo, Cameron and 
Willacy than in Corpus Christi. Valley handlers testi- 
fied in opposition to the producers’ proposal for higher 
Class I prices in the Valley counties. 


“The Valley counties are a deficit area for milk from 
the standpoint of a locally produced supply. This deficit 
is made up by packaged milk being sold by handlers 
from Corpus Christi and San Antonio, plus supple- 
mental bulk milk which comes from southeast Texas, 
Dallas, Springfield, Missouri, Iowa and Wisconsin. This 
supplemental milk has additional transportation cost 
on it as compared with such supplemental milk moving 
to San Antonio or Corpus Christi. The Valley area de- 
pends upon supplemental milk, thus producers in the 
Valley should be entitled to a price differential above 
Corpus Christi or San Antonio equal to the additional 
cost of transporting the supplemental milk to the Val- 
ley; otherwise, Valley handlers in supplying locally pro- 
duced milk would have an advantage over handlers in 
Corpus Christi or San Antonio by the cost of trans- 
portation between these markets and the Valley. Fur- 
thermore, prices paid to producers for milk delivered 
to plants of handlers in the Valley historically have 
been approximately 15 cents per hundredweight higher 
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than prices paid to producers delivering milk to Corpus 
Christi plants. 


“A major handler in the Valley testified that prices 
paid producers delivering milk to Valley plants have 
not been higher than prices paid producers delivering 
milk to Corpus Christi plants during the past year and 
a half. Record evidence shows that when the Corpus 
Christi order was issued, Valley handlers reduced the 
price of milk to producers in the Valley to the level 
of prices paid producers by handlers in Corpus Christi. 
During this period, handlers have dominated the situa- 
tion with regard to marketing the milk produced in the 
Valley and, for lack of alternatives, producers have had 
to accept a lower price. This action by Valley handlers 
was in part responsible for prompting Valley producers 
to request inclusion of the Valley counties in the 
Corpus Christi marketing area. 


“A handler with a milk plant in Cameron County, 
who distributes milk in Corpus Christi, argued that to 
put a higher Class I price differential in the Valley than 
in Corpus Christi would put him at a competitive dis- 
advantage in buying milk for distribution in Corpus 
Christi. This handler started distribution of milk in 
the Corpus Christi market in December 1954, after the 
promulgation hearing there. It seems clear enough that 
a handler located in the Valley is at a location disad- 
vantage with respect to his sales of milk in the Corpus 
Christie area. Whether it is profitable to him to make 
sales in the Corpus Christi area, despite such disad- 
vantage, is a matter of his own decision. In cases of 
this kind, handlers sometimes continue sales even in 
the face of an apparent location disadvantage because 
of other offsetting factors such as the decreased unit 
costs associated with increases in volumes handled in 
their plants. In any case, producers should not be re- 
quired to accept lower prices because a milk dealer 
chooses to distribute milk in areas where he has a loca- 
tion disadvantage. 


“In view of the findings discussed above it is con- 
cluded that the basing point for pricing Class I milk 
under the order should be the lower Rio Grande Valley. 
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The city of Mercedes approximates the geographical 
center of the heavily populated portion of the Valley 
and should be used as the point from which location 
differentials are determined. Producers proposed that 
distances be measured from the city of Edinburg, but 
this city is not centrally located being at the western 
edge of the thickly settled portion of the Valley. Ac- 
cordingly, the Class I price for milk received from pro- 
ducers at plants located within 50 miles of the City 
Hall in Mercedes, Texas, should be the Class I price 
under the North Texas order, plus 78 cents. This 50- 
mile radius will encompass all of the population centers 
within the lower Rio Grande Valley. For milk received 
at plants located more than 50 miles from the City Hall 
in Mercedes, Texas, the Class I price should be reduced 
one and one-half cents for each 10 miles or fraction 
thereof that such plant is more than 50 miles distant 
from Mercedes by highway mileage. This schedule of 
location differentials will result in re-establishing an 
appropriate Class I price relationship between the Val- 
ley and Corpus Christi and will afford a better align- 
ment of the Class I price under this order with those of 
other Texas markets.” 


Some of the evidence in support of the findings and conclu- 
sions relating to the expansion of the marketing area may be 
found at pages 21-22, 28-38, 43, 92, 138-39, 148, 152-57, 159- 
62, 170, 178, 193-94, 205, 207, 226-29, 259-61, 318-19, 323, 325, 
350-51, 393-94, 421-22, 440, 450, 587-88, 679-80 and 692-97 of 
the promulgation hearing record and exhibits 4, 17, 24 and 82 
attached thereto. Some of the evidence in support of the findings 
and conclusions with respect to location differentials to handlers 
may be found at pages 46-58, 72-73, 96-100, 103-06, 181, 322-23, 
361, 374-78, 389-91, 453-91, 508-11, 590-94, 670, 677-78, 707 and 
769 of the promulgation hearing record. 

4. The order amending Order No. 98 was issued by the 
Acting Secretary August 14, 1957 (22 F.R. 6645), effective 
September 1, 1957. The amending order reads, in pertinent 
part, as follows: 

“§ 998.0 Findings and determinations. 


“(a) Findings upon the basis of the hearing record. 
Pursuant to the provisions of the Agricultural Market- 
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ing Agreement Act of 1937, as amended (7 U.S.C. 601 et 
seq.), and the applicable rules of practice and proce- 
dure governing the formulation of marketing agree- 
ments and marketing orders (7 CFR Part 900), a 
public hearing was held upon certain proposed amend- 
ments to the tentative marketing agreement and to the 
order regulating the handling of milk in the Corpus 
Christi, Texas, marketing area. Upon the basis of the 
evidence introduced at such hearing and the record 
thereof, it is found that: 


“(1) The said order as hereby amended, and all of 
the terms and conditions thereof, will tend to effectu- 
ate the declared policy of the act; 


“(2) The parity prices of milk, as determined pur- 
suant to section 2 of the act, are not reasonable in view 
of the price of feeds, available supplies of feeds, and 
other economic conditions which affect market supply 
and demand for milk in the said marketing area, and 
the minimum prices specified in the order as hereby 
amended, are such prices as will reflect the aforesaid 


factors, insure a sufficient quantity of pure and whole- 
some milk, and be in the public interest; 


* * * * * 
“(c) Determinations. 
* * oe * 


““(3) The issuance of this order amending the order, 
as amended, is approved or favored by at least three- 
fourths of the producers who participated in a refer- 
endum and who during the determined representative 
period June 1957, were engaged in the production of 
milk for sale in the said marketing area. 

* * * « *” 

“§ 998.6 Corpus Christi, Texas, marketing area. 
‘Corpus Christi, Texas, marketing area,’ hereinafter 
called the ‘marketing area’ means all the territory with- 
in the counties of Brooks, Cameron, Duval, Hidalgo, 
Jim Wells, Kleberg, Live Oak, Nueces and San Patri- 
cio, all in the State of Texas. 


“§ 998.7 Fluid milk plant. ‘Fluid milk plant’ means 
.. + (b) a plant from which milk, skim milk, or cream, 
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which is acceptable to the appropriate health authority 
for distribution in the marketing area under a Grade A 
label, is shipped to a plant(s) qualified pursuant to 
subdivision (a) of this paragraph during the months of 
February through July in any volume and during the 
months of August through January in volume in excess 
of an average of 5,000 pounds per day of milk, skim 
milk, or cream computed on a milk equivalent basis of 
four percent butterfat. 


* * * *” * 


“§ 998.51 Location differential to handlers. For that 
portion of milk which is received from producers at a 
fluid milk plant located more than 50 miles from the 
City Hall in Mercedes, Texas, by the shortest hard- 
surfaced highway distance as determined by the market 
administrator, and which is classified as Class I milk, 
the price specified in § 998.50(a) shall be reduced one 
and one-half cents per hundredweight for each 10 miles 
or fraction thereof that such plant is more than 50 
miles distant from the City Hall in Mercedes, Texas: 

* * * * Ok 

“§ 998.71 Computation of aggregate value used to 
determine uniform prices. For each month the market 
administrator shall compute an aggregate value for each 
handler from which to determine the uniform price per 
hundredweight for producer milk of 4.0 percent butter- 
fat content as follows: 

* * * ok o* 

““(b) Add the aggregate value of the location differ- 
entials to be deducted from payments to producers 
pursuant to § 998.82; 


i > 4 eore 


“§ 998.82 Location differential to producers. In mak- 
ing payments to producers pursuant to § 998.80 for 
milk received from them at a fluid milk plant located 
more than 50 miles from the City Hall in Mercedes, 
Texas, by the shortest hard-surfaced highway distance 
as determined by the market administrator, the hand- 
ler may deduct one and one-half cents per hundred- 
weight for each 10 miles or fraction thereof that such 
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plant is more than 50 miles distant from the City Hall 
in Mercedes, Texas.” 


5. Petitioner does not operate a fluid milk plant as defined 
in section 998.7(b). It distributes approximately 20 percent of 
its milk receipts in Corpus Christi, Texas, with the bulk of 
its remaining milk being distributed in the Rio Grande Valley 


counties. 


6. The South Texas Producers Association is a non-stock 
cooperative association organized and existing under the laws 
of the State of Texas, with its office and principal place of busi- 
ness at Houston, Texas. It was formed for the purpose of market- 
ing or selling the agricultural products of its members with 
each member having one vote. 


7. The act reads, in pertinent part, as follows: 


“§ 2. Declaration of policy; establishment of base 
periods for prices; marketing standards. 


“It is declared to be the policy of Congress— 


“(1) Through the exercise of the powers conferred 
upon the Secretary of Agriculture under sections 601- 
604 and 607-620 of this title, to establish and maintain 
such orderly marketing conditions for agricultural com- 
modities in interstate commerce as will establish, as the 
prices to farmers, parity prices as defined by section 
1301 (a) (1) of this title. 


* x* * * 


“§ 8c(18) Milk prices. 


**,.. The prices which it is declared to be the policy of 
Congress to establish in section 602 of this title shall, 
for the purposes of such agreement, order, or amend- 
ment be adjusted to reflect the price of feeds, the avail- 
able supplies of feeds, and other economic conditions 
which affect market supply and demand for milk or its 
products in the marketing area to which the contem- 
plated marketing agreement, order, or amendment re- 
lates. Whenever the Secretary finds upon the basis of the 
evidence adduced at the hearing required by section 
608b of this title or this section, as the case may be, that 
the parity prices of such commodities are not reason- 
able in view of the price of feeds, the available supplies 
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of feeds, and other economic conditions which affect 
market supply and demand for milk and its products 
in the marketing area to which the contemplated agree- 
ment, order, or amendment relates, he shall fix such 
prices as he finds will reflect such factors, insure a 
sufficient quantity of pure and wholesome milk, and be 
in the public interest. Thereafter, as the Secretary 
finds necessary on account of changed circumstances, he 
shall, after due notice and opportunity for hearing, 
make adjustments in such prices. 


* * * EI * 
“§ 8c(4) Finding and issuance of order. 


“After such notice and opportunity for hearing, the 
Secretary of Agriculture shall issue an order if he finds, 
and sets forth in such order, upon the evidence intro- 
duced at such hearing (in addition to such other findings 
as may be specifically required by this section) that the 
issuance of such order and all of the terms and condi- 
tions thereof will tend to effectuate the declared policy 
of said sections with respect to such commodity. 

“§ 8c(5) Milk and its products; terms and conditions 
of orders. 


“In the case of milk and its products, orders issued 
pursuant to this section shall contain one or more of the 
following terms and conditions, and (except as provided 
in subsection (7) of this section) no others: 

“(A) Classifying milk in accordance with the form 
in which or the purpose for which it is used, and fix- 
ing, or providing a method for fixing, minimum prices 
for each such use classification which all handlers shall 
pay, and the time when payments shall be made, for 
milk purchased from producers or associations of pro- 
ducers. Such prices shall be uniform as to all handlers, 
subject only to adjustments for (1) volume, market, 
and production differentials customarily applied by the 
handlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at which 
delivery of such milk, or any use classification thereof, 
is made to such handlers. 


“(B) Providing: 
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“(i) for the payment to all producers and associa- 
tions of producers delivering milk to the same handler 
of uniform prices for all milk delivered by them: 
Provided, That, except in the case of orders covering 
milk products only, such provision is approved or fa- 
vored by at least three-fourths of the producers who, 
during a representative period determined by the Secre- 
tary of Agriculture, have been engaged in the produc- 
tion for market of milk covered in such order or by 
producers who, during such representative period, have 
produced at least three-fourths of the volume of such 
milk produced for market during such period; the ap- 
proval required hereunder shall be separate and apart 
from any other approval or disapproval provided for 
by this section ;” 

* a” * * * 
§ 8c(9) Orders with or without marketing agreement. 


“Any order issued pursuant to this section shall be- 
come effective in the event that, notwithstanding the 
refusal or failure of handlers . . . of more than 50 


per centum of the volume of the commodity or product 
thereof . . . covered by such order which is produced 
or marketed within the production or marketing area 
defined in such order to sign a marketing agreement 
relating to such commodity or product thereof, on which 
a hearing has been held, the Secretary of Agriculture 
determines; 


ea * * * *“ 

“(B) That the issuance of such order is the only 
practical means of advancing the interests of producers 
of such commodity pursuant to the declared policy, and 
is approved or favored: 

“(i) By at least two-thirds of the producers .. . 
who, during such representative period, have been en- 
gaged in the production of such commodity for sale in 
the marketing area specified in such marketing agree- 
ment, or order .. .” 

bs - * k * 
“§ 8c(19) Producer referendum for approving order. 


“For the purpose of ascertaining whether the issu- 
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ance of an order is approved or favored by producers, 
. . . the Secretary may conduct a referendum among 
producers. The requirements of approval or favor under 
any such provision shall be held to be complied with if, 
of the total number of producers, or the total volume 
of production, as the case may be, represented in such 
referendum, the percentage approving or favoring is 
equal to or in excess of the percentage required under 
such provision. Nothing in this subsection shall be con- 
strued as limiting representation by cooperative associ- 
ations as provided in subsection (12) of this section.” 


CONCLUSIONS 
I 


Petitioner presents a thorough and exhaustive attack upon 
the validity of the amendment effective September 1, 1957, to 
the order regulating the handling of milk in the Corpus Christi, 
Texas, marketing area. Petitioner ascribes numerous grounds 
or reasons why the disputed amendment is invalid. It should 
be stated herein at the outset that the applicable statutory pro- 
visions afford a forum for adjudicating issues as to whether an 
order, a provision thereof, or an obligation imposed in connec- 
tion therewith is “. . . not in accordance with law” (7 U.S.C. 
608c(15) (A)). Our inquiry does not encompass questions of 
policy or the evaluation of the effectiveness of economic and 
marketing regulations promulgated pursuant to the act. See 
e.g., In re Charles P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 
A.D. 1209, 1220 (1957), aff'd, S.D. Miss., Jan. 5, 1959; In re 
Clover Leaf Dairy Company, 15 A.D. 339 (1956), aff’d, N.D. 
Ind., Sept. 10, 1958; In re Roberts Dairy Company, 4 A.D. 84 
(1945). Cf. Pacific States Box & Basket Co. v. White, 296 U.S. 
176, 182 (1935). 


II 


The Secretary found in promulgating the 1957 amendments 
that Cameron and Hidalgo counties should be included in the 
marketing area regulated under the order and that such action 
would tend to effectuate the declared policy of the act. Section 
2(1) of the act (7 U.S.C. 602(1)) declares it to be the policy 
thereof to establish and maintain such orderly marketing condi- 
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tions for agricultural commodities in interstate commerce as 
would establish parity prices, and section 8c(18) (7 U.S.C. 
608c (18)) modifies this to provide for the prices therein de- 
scribed. Thus, it is the statutory policy, in part, to establish 
and maintain an orderly market to bring about and maintain 
the statutory price level. In re Copiah Guernsey Dairy Coopera- 
tive, Inc., 16 A.D. 1193 (1957) ; In re Beatrice Foods Co., 15 A.D. 
767 (1956), aff'd, Beatrice Foods Co. v. Benson (N.D. Okla. 
1957), 16 A.D. 177 (1957); In re Terrace Park Dairy, 12 A.D. 
1383 (1953); see Wm H. Heinemann Creameries, Inc., and Ke- 
waskum Dairy Company v. Benson (E.D. Wis. 1953). See also 
United Milk Producers of New Jersey v. Benson, 225 F.2d 527, 
529 (D.C. Cir. 1955); Grant v. Benson, 229 F.2d 765 (D.C. 
Cir. 1955), cert. denied, 350 U.S. 1015 (1956). Petitioner alleges, 
however, that the inclusion of Cameron and Hidalgo counties 
in the marketing area by the 1957 amendments is not in accord- 
ance with law because, in part, the finding of the Secretary re- 
ferred to above is not supported by adequate basic findings which 
are supported by substantial evidence. 

In promulgating the original order in 1955, the Secretary 
attempted to define the marketing area so as to include therein 
the minimum area necessary for effective regulation, that is, the 
sales territory in which the four principal handlers to be regu- 
lated supplied the major portion of Class I needs. It was further 
recognized that the marketing area need not include all the 
territory in which the principal handlers distributed milk. Camer- 
on and Hidalgo counties were specifically considered and excluded 
from the proposed marketing area because only one of the 
handlers who served the Corpus Christi area distributed milk 
on wholesale routes in the lower Rio Grande Valley and such 
sales constituted only a small proportion of the sales in that 
area. It was felt that the regulated Corpus Christi handler could 
compete with unregulated distributors in the Valley since a 
handler regulated under another Federal order was successfully 
doing so and there “was no evidence at the hearing that the 
local (Valley) handlers are providing unfair competition through 
the procurement of cheap milk; prices paid to producers are 
generally higher than in the Corpus Christi territory or areas 
further north in Texas.” [Emphasis supplied.] (See Finding of 
Fact 2.) 


The Secretary found, however, as the result of the 1957 
amendment hearing that the two counties should be added to 


ee 
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the then existing Corpus Christi marketing area, Petitioner 
minutely dissects the findings and conclusions of the Secretary 
contained in the decision preceding the issuance of the amend- 
ments effective September 1, 1957, and sees a lack of justification 
for the ultimate finding of effectuation of the policy of the act 
by the enlargement of the marketing area in each separate part 
or microscopic segment of such findings and conclusions. Peti- 
tioner, it is feared, is guilty of failing “to see the forest for 
the trees.” For example, it is contended, in part, that lack of 
orderly marketing conditions is not indicated by each of the 
following isolated facts: that part of the membership of a co- 
operative asociation of producers operates in a federally regu- 
lated area and part in a nonregulated area; that regulated and 
nonregulated handlers compete in the two counties involved; 
and that different pricing plans are in effect for paying pro- 
ducers supplying different handlers. Surely, such an analysis 
is not conducive to an understanding of the marketing problems 
and factors involved in the Secretary’s decision. Cf. In re 
Lehigh Valley Cooperative Farmers, Inc., 18 A.D. 75 (1959); 
In re Ideal Farms, Inc., 18 A.D. 1 (1959). 


Rather, when looking at the contested findings and conclu- 
sions as a whole, there emerges a clear picture of the interrela- 
tionship of the two areas and changed marketing and economic 
factors during the period between the original promulgation and 
the pertinent amendment hearing. At the time of the 1957 
amendment hearing, milk was distributed in the Valley counties 
by regulated handlers, a handler regulated under another Federal 
order and several unregulated handlers. Producer members of 
the major cooperative supplying handlers in the Corpus Christi 
area were also located in, or supplied milk for marketing in, 
the Valley counties. In addition, Cameron and Hidalgo counties 
had become an expanding market for regulated milk and a 
Valley handler, petitioner, was distributing milk in Corpus 
Christi as well as in the two Rio Grande Valley counties in- 
volved. The quantity of milk distributed in the two counties 
in question by regulated handlers increased considerably and the 
Valley had become an area of increasing sales activity by regu- 
lated handlers. 

Also, the disputed findings and conclusions contained in the 
1957 decision of the Secretary indicated the existence of at least 
potential market instability due to the fact that one area was 
regulated and the other was not and that a certain degree of 
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market instability was present for additional reasons. Prices for 
milk paid to producers supplying Valley handlers declined to the 
Order No. 98 price and this prompted some of these producers 
to join the major cooperative in the Corpus Christi area and to 
petition for the inclusion of Cameron and Hidalgo counties in 
the marketing area. Producer unrest is clearly indicated by this 
action. Furthermore, the Secretary found in 1955 that prices 
paid to producers by Valley handlers were generally higher than 
those paid in the then proposed marketing area and that the 
handlers to be regulated could successfully compete in Cameron 
and Hidalgo counties against unregulated handlers. That such 
was the case was indicated by the fact that a handler regulated 
under another Federal order was able to compete in the Valley 
counties. Subsequent to the promulgation of Order No. 98 the 
price paid to producers for milk by Valley handlers was reduced 
to the level of prices paid under the order. This occurrence would 
naturally make it more difficult for a regulated handler located 
at Corpus Christi to compete in the Rio Grande Valley because 
such a handler also had the cost of transporting his milk from 
a plant in the Corpus Christi area to the Vailey. Of course, in 
addition to this competitive advantage other advantages would 
be available to unregulated Valley handlers over regulated 
handlers thereby creating a potential threat to stability in the 
marketing of milk in the Valley counties involved. For example, 
regulated handlers have to account for milk according to use, 
that is, at the full class prices, are subject to audit including 
checks of butterfat testing and the weight of milk received from 
producers and must contribute to an administrative assessment 
fund. 


In short, the purpose for expanding the marketing area to 
include the Rio Grande Valley counties which emerges from 
the findings and conclusions contained in the decision preceding 
the disputed amendments is, at the least, the need to maintain 
orderly marketing conditions in the new area to be added there- 
to and indirectly, of course, in the then existing marketing area. 
Regulation was found necessary to enable regulated handlers, 
and thereby regulated milk, to compete or to continue to com- 
pete successfully for sales in the Valley. Cameron and Hidalgo 
counties were originally excluded from regulation because milk 
distribution by regulated handlers was not significant in such 
area and because the price picture did not prevent or make 
difficult sales of regulated milk therein. When the Secretary 
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found, in effect, that both these factors had changed, he could 
clearly determine that the declared policy of the act would be 
effectuated by addition of the two counties to the marketing 
area, that is, that orderly marketing required regulation of the 
additional area to allow then-regulated milk to continue to com- 
pete in the Class I market in the Valley. Relatively cheaper milk 
to unregulated handlers who could also operate under their own 
payment plans to producers without the usual checks and super- 
vision of the operations of regulated handlers clearly posed a 
potential, if not an actual, threat to the ability of regulated 
handlers to compete in the lower Rio Grande Valley and to the 
stability of milk marketing in such area and, therefore, in the 
original marketing area. Stability of market conditions required 
substantially equal cost for milk distributed in the Valley to 
handlers in accordance with use and the payment of the same 
price for milk of equal quality to producers. Handlers and pro- 
ducer equality to insure market stability necessarily involves 
uniform payment plans to producers, uniform butterfat testing 
and check weighing. The absence of these subsidiary factors in 
the Valley counties contributed to the potential absence of equal- 
ity between handlers and producers and of market stability. 


“The background and legislative history of the Agricultural 
Marketing Agreement Act of 1937, as amended, leaves no doubt 
that Congress gave the Secretary broad discretion in its admin- 
istration.” Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 
969, 977 (2d Cir. 1943). The “terms of the Order are largely 
matters of administrative discretion” and the technical details 
“are left to the Secretary and his aides.” Stark v. Wickard, 321 
U.S. 288, 310 (1944). The responsibility of selecting the means 
of achieving the statutory policy and the relationship between 
the remedy selected and such policy are peculiarly matters for 
administrative competence. American Power & Light Co. v. 
Securities and Exchange Commission, 329 U.S. 90, 112 (1946) ; 
Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 


1It is recognized that the decision of the Secretary involved does not set forth the above an- 
alysis in the detail we have employed. It is more of a bare-boned outline of such discussion and 
does not fully develop the implications of the facts stated therein. However, the decision was 
meant for or written for members of the milk industry who are, or should be, conversant with 
the economics of such industry. The full meaning and the consequences of the facts stated in 
the decision should have been apparent to those affected thereby. We are of the opinion that 
the basic facts expressed in the decision and the natural implications thereof clearly constitute 
adequate basic findings in support of explanation of the ultimate finding that the incorporation 
of Cameron and Hidalgo counties into the marketing area would tend to effectuate the declared 
policy of the act. CF. Public Utilities Commission v. Federal Power Commission, 205 F.2d 116 
(8rd Cir. 1953). 
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604, 613-614 (1950). It is concluded, on the basis of the findings 
and conclusions of the Secretary contained in the contested 1957 
decision, that the inclusion of Cameron and Hidalgo counties in 
the marketing area subject to regulation under Order No. 98 
constitutes a valid and reasonable exercise of administrative 
discretion. Cf. Benson v. Schofield, 236 F.2d 719 (D.C. Cir. 
1956), cert. denied, 352 U.S. 976 (1957) ; In re Suncrest Farms, 
Inc., 18 A.D. 191 (1959) ; In re Ideal Farms, Inc., supra; In re 
Ann Arbor Division of Detroit Creamery Company, 11 A.D. 
1147 (1952). The Secretary could clearly determine on the basis 
of such findings and conclusions that the enlargement of the 
marketing area would tend to effectuate the declared policy 
of the act. 


Petitioner contends, in effect, that orderly marketing condi- 
tions existed in Cameron and Hidalgo counties at the time of 
the promulgation of the contested amendment and that, there- 
fore, such amendment could not “effectuate,” i.e., bring about, 
orderly marketing conditions. In this connection, petitioner also 
argues that the finding of potential as distinguished from actual 
market instability is defective for this reason.? Petitioner would 
narrowly construe the power of the Secretary in dealing with a 
complicated and intricate industry. In fact, it overlooks the 
language of the statutory policy to be effectuated by the act. 
As indicated above, section 2(1) declares it to be the policy of 
the act “to establish and maintain” orderly marketing conditions 
(emphasis supplied). Under such authority, the Secretary can 
clearly regulate to cope with potential threats to a then-existing 
orderly market. The Secretary need not stand powerless or shut 
his eyes to possible disruptive factors or eventualities in a regu- 
lated market. Cf. In re The Lawson Milk Company, 17 A.D. 
239, 248 (1958); In re The Babcock Dairy Company, 10 A.D. 
1298, 1307 (1951), reversed on other grounds; In re Cloverleaf 
Dairy Cv., 4 A.D. 627, 633-634 (1954), aff'd, Sprague Dairy 
Company v. Anderson, 6 A.D. 729 (N.D. Ill. 1946). 

Next, petitioner contends that the contested findings and con- 
clusions of the Secretary are not supported by substantial evi- 
dence in the promulgation hearing record. First, it is contended 
that the record is devoid of evidence of a potential threat to 
the Corpus Christi market due to the presence of unregulated 


3 For the purpose of the following discussion, it is assumed that petitioner’s allegation is cor- 
rect, that is, that orderly marketing conditions existed in the two counties involved. 
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handlers in Cameron and Hidalgo counties and petitioner points 
to questions asked by its representative on cross-examination 
at the amendment hearing to indicate that direct testimony of 
such a threat was minimal and of little or no probative value. 
However, such questions dealt only with the impact of direct 
competition from unregulated handlers in the then-existing 
marketing area. But the direct testimony and the decision of 
the Secretary were concerned basically with the competition of 
unregulated handlers with regulated handlers in the Valley and 
the potential threat to market stability in the Valley as to regu- 
lated milk with attendant effect on the Corpus Christi market. 
Disorderly marketing conditions in the Valley, that is, the 
possible inability of regulated handlers to compete successfully 
in Cameron and Hidalgo counties, would naturally affect the 
regulated commodity sold in such area and the stability of the 
Corpus Christi market. 


Petitioner also alleges that the amendment hearing record 
does not support a finding of changed conditions between 
the two hearings involved. It avers that the record does not 
indicate any change or increase in distribution of milk in 
the Valley by another regulated handler, the Borden Company, 
or that petitioner started to distribute milk in Corpus Christi 
after the 1954 promulgation hearing, as found in the decision. 
Petitioner describes in its brief what amounts to a corporate 
merger between the Hygeia Dairy Company of Harlingen, Texas, 
and the Karr Milk and Ice Cream Company of Corpus Christi, 
Texas, with the latter company surviving the merger but adopt- 
ing the name of the former corporation. This information, how- 
ever, was not made known to the Secretary in the 1954 hearing 
record and it does not appear that such merger occurred prior 
to the 1954 hearing. In fact, each of the above-named com- 
panies appeared separately at such hearing and Harvey L. 
Richards, Sr., testifying at the hearing with respect to Hygeia’s 
operations stated that “[m] one of our sales area is included 
in the Corpus Christi marketing area . . .” Consequently, it 
was found in the original 1955 decision that only one of the 
handlers who served the Corpus Christi area distributed milk 
on wholesale routes in the lower Rio Grande Valley. This hand- 
ler was not petitioner. It was only after the 1954 hearing that 
the Valley company merged or distributed milk in Corpus Christi 
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and became a regulated handler.* Therefore, it was not until 
the 1957 hearing that the fact of distribution of milk by peti- 
tioner in Corpus Christi and the Valley was placed in the record 
for the Secretary’s information and consideration.* The latter 
hearing record also indicates that the sales in Cameron and 
Hidalgo counties by another regulated handler increased over its 
distribution in 1954. Therefore, as far as the official record was 
concerned, the distribution picture in the two counties involved 
changed considerably in the period between the two hearings. 
Regulated milk comprised only a small proportion of total sales 
in 1954 but regulated handlers had become the largest handlers 
in the lower Rio Grande Valley at the time of the amendment 
hearing. This clearly constitutes a significant change in condi- 
tions during the interim period. 


Rule making generally looks to the future and is experimental 
in nature being subject to amendment as experience warrants. 
American Airlines, Inc. v. Civil Aeronautics Board, 192 F.2d 417 
(D.C. Cir. 1951). Of necessity rule making often calls for fore- 
casts and estimates. In the light of the expertise of the Secre- 
tary the evidence in the record could legally form the basis for 
the judgment of the Secretary reflected in the contested pro- 
vision. Cf. Railway Express Agency, Inc. v. Civil Aeronautics 
Board, 248 F.2d 422 (D.C. Cir. 1957); In re Lehigh Valley Co- 
operative Farms, Inc., supra; In re Ideal Farms, Inc., supra; 
In re The Lawson Milk Company, supra. (See hearing record 
pages cited in Finding of Fact 3). It is not thought that much 
in the way of evidence would be necessary, in the light of such 
expertise, to indicate the competitive situation between regu- 
lated and unregulated handlers in an unregulated area or the 
potential threat to regulated handlers and to orderly marketing 
posed by unregulated handlers who had certain competitive 
advantages due to the fact that they were not subject to regu- 
lation. Once a showing is made of substantial distribution of 
milk in the unregulated area by handlers subject to an order, 
which was clearly done in the 1957 amendment hearing record, 


* Petitioner appears to be attempting to disregard the separate corporate existence of the two 
companies prior to their merger. This may not be done. Cf. Schenley Distillers Corp. v. United 
States, 326 U.S. 432 (1946) ; Boutell v. Walling, 327 U.S. 463 (1946); In re Foremost Dairies, 
Inc., 14 A.D. 901 (1955). A separate regulated corporate handler distributing milk in Corpus 
Christi and an unregulated one distributing milk in the Valley present a very different market- 
ing and economic setting than one regulated corporate handler selling milk in both areas. 

*The act provides that the Secretary may issue an order regulating the handling of milk only 
on the basis of evidence adduced at a public hearing and the Secretary cannot consider matters 
not so placed before him for consideration. 
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a potential if not an actual threat to market stability almost 
necessarily follows. In any event, the contested amendment 
hearing contains adequate evidence of such consequences. (See 
Finding of Fact 3.) 

Petitioner makes several additional arguments in its brief 
on the subject of the enlargement of the marketing area based 
upon a misunderstanding or misinterpretation of the decision 
preceding the disputed amendments. It alleges that the inclu- 
sion of the two counties in the marketing area is not in accord- 
ance with law unless the Secretary found that such regulation 
would tend to effectuate the declared policy of the act insofar 
as such counties are concerned as distinguished from the then- 
existing marketing area. We know of no such requirement. 
However, such a finding was made. Potential instability in 
Corpus Christi follows from potential disorderly marketing con- 
ditions in Cameron and Hidalgo counties where regulated milk 
constituted a substantial proportion of the milk sold therein. 


Lastly, in connection with this phase of petitioner’s attack 
upon the amended order, it is asserted that the Secretary’s 
determination to proceed to hearing on the amendment to add 
Cameron and Hidalgo counties to the existing Corpus Christi 
marketing area was made without notice and opportunity for 
a hearing as required by the act. The statute provides that 
whenever the Secretary has reason to believe that the issuance 
of an order or an amendment thereto will tend to effectuate 
the declared policy of the act he shall give notice and an op- 
portunity for hearing upon a proposed order or amendment. 
(See sections 8c(3) and (17) of the act.) The applicable rules 
of practice and procedure issued pursuant to the act provide 
that if after investigation and consideration the Deputy Ad- 
ministrator concludes that a proposal for a marketing agree- 
ment or order will tend to effectuate the declared policy of the 
act, or if the Secretary desires to propose a marketing agree- 
ment or order on his own notion, a notice of hearing shall be 
issued. (See 7 CFR 900.3.) Notice and hearing are not pro- 
cedural requirements or conditions precedent for the contested 
determination as to how to proceed. Rather, this constitutes an 
area of administrative discretion. Moreover, the fact that the 
hearing notice herein proposed the inclusion of Cameron and 
Hidalgo counties in Order No. 98 did not necessarily exclude 
or preclude evidence that these counties should be regulated 
under a separate order, as contended by petitioner. Cf. In re 
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Lehigh Valley Cooperative Farmers, Inc., supra; In re Ideal 
Farms, Inc., supra. In addition, petitioner may not complain 
of a supposed right or privilege denied to producers by the de- 
termination to go to hearing on a proposal to include the two 
counties in Order No. 98. 


III 


Petitioner vigorously attacks the handler location differential 
contained in section 998.51 of the amended order. Petitioner 
complains of the adoption of Mercedes, Texas, as the basing point 
to which such differential applies because the net effect thereof 
is to deny any differential to petitioner and to price milk re- 
ceived from producers at plants located in or near Corpus Christi 
at 15 cents per hundredweight less than petitioner is required 
to pay producers delivering to its plant at Harlingen located 
within 50 miles from Mercedes. Petitioner makes the argument 
that Mercedes is not the primary population center or the geo- 
graphical center of the marketing area and its selection as a 
basing point is arbitrary, capricious, unlawfully discriminatory 
and fails to serve any valid legislative purpose. 


The statute authorizes, in orders issued pursuant to the act, 
adjustments from uniform minimum prices for the locations at 
which delivery of milk is made to regulated handlers (see sec- 
tions 8c(5)(A) and (B)). Cf. Wawa Dairy Farms, Inc. v. 
Wickard, 149 F.2d 860 (3d Cir. 1945); Green Valley Creamery, 
Inc. v. United States, 108 F.2d 342 (1st Cir. 1939) ; In re Ideal 
Farms, Inc., supra. Section 998.51 provides for adjustments in 
payment upon such basis. Petitioner does not appear to question 
the authority of the Secretary to include location differentials 
in an order issued pursuant to the act. Rather, the issue herein 
is the choice of Mercedes as the point from which such differ- 
ential is to apply. 


Producers proposed at the contested amendment hearing that 
pricing under the order remain the same except that the higher 
level of milk prices in the Rio Grande Valley in relation to 
Corpus Christi be reestablished. Handlers testified that the level 
of Class I milk prices was too high in relation to prices under 
the San Antonio and North Texas orders. Changes in prices had 
been made under the San Antonio and Austin-Waco orders in 
relation to those in effect under the North Texas order. The 
Class I price differentials between these two orders and North 
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Texas were lowered in line with costs of transporting milk in 
tank trucks over long distances on a regular delivery basis. 
Such differentials were adjusted to reflect the cost of transport- 
ing milk in volume regularly over long distances in the State 
of Texas, i.e., 1.5 cents per hundredweight for each ten miles. 
The Corpus Christi Class I price was adjusted accordingly to 
result in an appropriate relationship with the San Antonio 
market and markets to the north. 

The Rio Grande Valley counties are a deficit area for milk 
from the standpoint of a locally-produced supply. Consequently, 
packaged milk is sold there by Corpus Christi and San Antonio 
handlers and bulk milk from other parts of Texas and from 
the midwest supplements the local supply. Such supplemental 
supplies in the form of bulk milk have, of course, an additional 
transportation cost as compared with such supplemental milk 
moving to San Antonio or Corpus Christi. The Valley area de- 
pends upon supplemental milk and the Secretary determined, 
in effect, in the decision which preceded the issuance of the 
disputed amendment that locally produced milk had a value 
in excess of milk delivered to handlers located in Corpus Christi. 
This added value was equal to the additional cost of transport- 
ing supplemental milk to the Valley, that is, approximately 1.5 
cents per hundredweight for each ten miles from Corpus Christi 
or 15 cents per hundredweight. Milk is most valuable generally 
at the point farthest from the source of supplemental supply. 
The Valley is so situated in relation to the rest of the regulated 
area. That such was the case, that is, that locally-produced milk 
delivered to Valley handlers has a value in excess of milk de- 
livered to Corpus Christi handlers, is also indicated by the fact 
that prices paid to producers for milk delivered to plants of 
handlers in the Valley historically have been approximately 15 
cents per hundredweight higher than prices paid to producers 
delivering milk to Corpus Christi plants. In addition, absent 
the location differential, Corpus Christi and San Antonio hand- 
lers supplying milk to the Valley would be at a competitive dis- 
advantage with Valley handlers by the cost of transportation 
between these markets and the Valley. 

It appears that the selection of Mercedes as the basing point 
was bottomed upon the price relationship of milk under Order 
No. 98 and other Federal milk orders in the State of Texas and 
the value of milk in the Rio Grande Valley. While producers 
proposed that the basing point should be Edinburg, Texas, the 
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Secretary decided that this city is not centrally located in the 
Valley but is at the western edge of the thickly settled portion 
of the Valley. Instead, Mercedes, which is approximately at the 
geographical center of the heavily populated portion of the 
Valley, was selected as the point from which location differen- 
tials should be determined. An order issued pursuant to the 
act need not adopt as its terms and conditions the exact pro- 
posals advanced at the hearing by interested members of the 
milk industry. Cf. Queensboro Farms Products, Inc. v. Wickard, 
187 F.2d 969 (2d Cir. 1943) ; In re Belle-Vernon Milk Company, 
13 A.D. 447, 481-482 (1954) ; In re Pestel Milk Company, 6 A.D. 
85 (1947), aff'd in Charles W. Allen v. Brannan (S.D. Ohio 


1950). 

As indicated above, petitioner attacks the adoption of Mer- 
cedes, in part, on the ground that it is not the primary popula- 
tion or geographical center of the marketing area and compares 
the population of Mercedes with that of Corpus Christi. Petition- 
er appears to contend that the basing point must be the popu- 
lation or geographical center of a regulated market. The act 
contains no such requirement but merely provides that uniform 
minimum prices to producers may be subject to adjustments 
for the locations at which delivery of milk is made to handlers. 
Location differentials to handlers contained in Federal milk 
orders do not follow any set pattern but are designed to achieve 
a result which is considered to be justified or necessary on the 
basis of the pertinent hearing record. Cf. e.g., Orders Nos. 4, 
27, 41, 52, 82 and 86. While the basing point has been estab- 
lished at times at the population center or geographical center 
of a marketing area, such action was dependent upon the peculiar 
facts or needs of that market and measured the value of milk 
in such market. The Corpus Christi marketing area, as amended, 
does not necessarily demonstrate the same economic or marketing 
picture as the market adopting petitioner’s concept of where 
the basing point should be. 

‘Placing the basing point at Mercedes properly measured the 
value of producer milk in the Valley. Recognition was given 
thereby to the fact that Valley-produced milk delivered to 
handlers in the Valley was more valuable in relation to milk 
delivered at Corpus Christi. Valley producers thereby receive 
the natural benefits of being producers in an area of short sup- 
ply located at the greatest distance from the source of supple- 
mental milk. Also, the differential established in the order was 
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merely a continuation of location differentials applied, in effect, 
between Federal orders in the State of Texas. Moreover, the 
bulk of the marketing area population appears to be located 
in the Valley although Corpus Christi is the largest city in such 
area and to the extent that population concentration may be a 
factor, the Valley, as compared with the remainder of the 
marketing area, would have much to support its use as a basing 
point. In addition, the presence or absence of a milk plant at 
Mercedes is irrelevant in evaluating the propriety of using it 
as a basing point. The purpose of location differentials is to 
establish the value of milk used in Class I at various points 
in relation to some base point or area. Also, while no plant was 
located at Mercedes, it cannot be argued that no milk plant was 
located within 50 miles of such city. 

Petitioner complains of the competitive injury resulting to 
it by requiring it to pay 15 cents per hundredweight more for 
its milk than its competitors in the Corpus Christi market and 
contends that the Secretary, while protecting petitioner’s com- 
petitors in the Valley, cannot overlook the fact that petitioner 
competes in Corpus Christi and is put at a competitive dis- 
advantage in its sales there. This problem was specifically con- 
sidered in the decision of the Secretary preceding the issuance 
of the disputed section. It was there stated as follows: 


“A handler with a milk plant in Cameron County, 
who distributes milk in Corpus Christi, argued that 
to put a higher Class I price differential in the Valley 
than in Corpus Christi would put him at a competitive 
disadvantage in buying milk for distribution in Corpus 
Christi. This handler started distribution of milk in the 
Corpus Christi market in December 1954, after the pro- 
mulgation hearing there. It seems clear enough that a 
handler located in the Valley is at a location disadvan- 
tage with respect to his sales of milk in the Corpus 
Christi area. Whether it is profitable to him to make 
sales in the Corpus Christi area, despite such disad- 
vantage, is a matter of his own decision. In cases of 
this kind, handlers sometimes continue sales even in the 
face of an apparent location disadvantage because of 
other offsetting factors such as the decreased unit costs 
associated with increases in volumes handled in their 
plants. In any case, producers should not be required to 
accept lower prices because a milk dealer chooses to 
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distribute milk in areas where he has a location dis- 


advantage.” 

It is true that the Secretary did not provide for the location 
disadvantage which petitioner has in the Corpus Christi market. 
Further, it is recognized that the effect of section 998.51 is to 
make it more difficult for petitioner to compete for sales in 
Corpus Christi. But, Valley producers should not be required 
to lose the value of their milk to enable a handler to distribute 
milk in an area where he has a natural disadvantage. It would 
make little economic or marketing sense to require Valley pro- 
ducers to subsidize, in effect, petitioner’s distribution of milk 
in Corpus Christi. Locally-produced milk is more valuable than 
milk delivered to Corpus Christi handlers and Valley producers 
should not be penalized on the basis of where a handler decides 
to sell his milk. To make a ridiculous illustration, petitioner 
could attempt to sell milk in California. The proper cost for 
the raw material should not, therefore, be reduced to enable 
petitioner to do so. Accordingly, the failure to provide for peti- 
tioner’s location disadvantage in the Corpus Christi market 
while, in effect, doing so for Corpus Christi handlers selling 
milk in the Rio Grande Valley counties does not appear to be 
unreasonable, arbitrary or violative of the due process clause. 
(See also Finding of Fact 3.) Section 998.51 results in, and 
the alleged discrimination complained of results from, proper 
pricing of Valley produced milk. Under these circumstances, 
“the fact that a particular regulation ‘may demonstrably be dis- 
advantageous to certain areas or persons’ is not enough to con- 
stitute a violation of the due process clause.” In re Central 
Dairy Products Co., 12 A.D. 308, 312 (1953) citing Secretary 
of Agriculture v. Central Roig Refining Co., supra, at pp. 617- 
619. See also Bowles v. Willingham, 321 U.S. 508, 518 (1944); 
Wickard v. Filburn, 317 U.S. 111, 129 (1942) ; Currin v. Wallace, 
306 U.S. 1, 14 (1939). The fact that a handler has engaged in 
a particular type of business does not prevent the order from 
changing the practice. See, e.g., Queensboro Farms Products, 
Inc. v. Wickard, supra; In re Terrace Park Dairy, supra. 

In conclusion, section 998.51 constitutes a valid and reason- 
able exercise of administrative discretion.’ Cf. Wawa Dairy 
Farms, Inc. v. Wickard, supra; Green Valley Creamery, Inc. v. 


*In addition to reflecting the additional value of Valley produced milk, section 998.51 could 
perhaps also be justified under section 8¢(5)(A) of the act as a market differential customarily 
applied by regulated handlers. 
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United States, supra; In re Ideal Farms, Inc., supra. Also, in 
the light of the expertise of the Secretary the evidence in the 
record could legally form the basis for the judgment of the 
Secretary reflected in the disputed provision. (See hearing 
record pages cited in Finding of Fact 3.) 

Petitioner also contests the location differential to producers 
contained in section 998.82 of the disputed order. Respondent 
contends that petitioner has no justiciable interest in price 
differentials to producers, citing Green Valley Creamery, Inc. 
v. United States, supra, and In re Barron Cooperative Creamery, 
10 A.D. 305 (1951). It was there held that handlers had no 
justiciable interest in price differentials to producers based upon 
producer locations as such differentials did not affect the net 
minimum cost of milk to handlers but were adjustments affect- 
ing only the distribution among producers of the total value 
of all milk computed at order prices. In our order dismissing 
parts of the petition in this proceeding issued October 13, 1958 
(17 A.D. 971), we concluded that the operation of section 
998.82 appeared to result in a higher cost for milk to handlers 
whose plants are located within 50 miles of Mercedes, Texas. 
This was in error. The contested subsection does not affect a 
handler’s cost for producer milk. The amount a handler is al- 
lowed to deduct, if any, pursuant to section 998.82 when making 
payments to producers has first been added in computing such 
handler’s aggregate value of milk, that is, his total cost for 
producer milk, pursuant to section 998.71(b) of the amended 
order. Thus, the amount of money subtracted one place, section 
998.82, is first added in another, section 998.71(b). Location 
differentials to producers do not, therefore, affect the net mini- 
mum cost of milk to handlers and petitioner lacks a justiciable 
interest therein. Green Valley Creamery, Inc. v. United States, 
supra; In re Barron Cooperative Creamery, supra. Cf. United 
States v. Rock Royal Cooperative, Inc., 307 U.S. 533, 561 (1939). 


Similarly, respondent contends that petitioner lacks standing 
to contest the fluid milk plant definition contained in the 
amended order as it relates to supply plants, that is, plants 
which supply milk to handlers in the regulated marketing area. 
Petitioner does not operate a supply plant but buys or has bought 
supplemental quantities of milk from such plants. In brief, 
petitioner contends that the disputed definition, that is, section 
998.7(b), unreasonably discriminates against it with respect 
to its supplemental sources of milk, is lacking in procedural and 
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substantive due process and is in violation of section 8c(5) (G) 
of the act (7 U.S.C. 608¢(5) (G)). On the other hand, respond- 
ent avers that petitioner has no standing to contest the disputed 
definition in this proceeding as it does not operate a supply plant, 
that it cannot be the vicarious champion of supply plants and 
that it does not attain a justiciable interest by reason of alleged 
economic disadvantages which may result from the operation of 
the order. 


While the matter is not free from doubt, it is concluded that 
petitioner has no standing to contest the supply plant definition. 
See, e.g., Benson v. Schofield, 2836 F.2d 719 (D.C. Cir. 1956), 
cert. denied, 352 U.S. 976 (1957) ; Kansas City Power & Light 
Co. v. McKay, 225 F.2d 924, 934 (D.C. Cir. 1955), cert. denied, 
850 U.S. 884 (1955); United Milk Producers of New Jersey v. 
Benson, supra. See also, Stark v. Wickard, 321 U.S. 288 (1944) ; 
Safeway Stores v. DiSalle, 198 F.2d 269, 270 (Em. App. 1951). 
Petitioner sees, however, a statutory aid to standing in section 
8c(15) (A) of the act (7 U.S.C. 608c(15) (A)). Such is not the 
case. Queensboro Farms Products, Inc. v. Wickard, supra, at 
pp. 977-979. Nor does Section 10(a) of the Administrative Pro- 
cedure Act (5 U.S.C. 1009(a)) alter our conclusion. See Atchi- 
son, Topeka and Sante Fe Railway Company v. United States, 
130 F. Supp. 76 (E.D. Mo. 1955), aff’d, 350 U.S. 892 (1955); 
Air Line Dispatchers Ass’n v. National Mediation Board, 189 
F.2d 685, 688 (D.C. Cir. 1951), cert. denied, 342 U.S. 849 
(1951) ; Kirkland v. Atlantic Cuast Line R. Co., 167 F.2d 529 
(D.C. Cir. 1948), cert. denied, 335 U.S. 843 (1948). See also 
Tennessee Electric Power Co. v. Tennessee Valley Authority, 
3806 U.S. 118 (1939); Alabama Power Co. v. Ickes, 302 US. 
464 (1938). Petitioner further urges that we review the validity 
of section 998.7(b) in this administrative proceeding without 
reference to what a court would do in the matter. For the 
reasons stated in our order of October 13, 1958 (17 A.D. 971, 
980-81), this plea is denied. 


V 


We now turn to petitioner’s attack upon the referendum con- 
ducted to ascertain producer approval of the contested amend- 
ment. Much of petitioner’s complaint in this regard was dis- 
missed in our order of October 13, 1958 (17 A.D. 971, 974-81), 
and to the extent that petitioner repeats such dismissed allega- 








HYGEIA DAIRY CO. 289 
Cite as 19 A.D. 257 


tions or challenges the dismissal thereof in its brief and argu- 
ment, we disagree therewith for the reasons stated in our prior 
order.® 


Remaining in the proceeding is petitioner’s contention that 
the amended order extending the marketing area to include 
therein Cameron and Hidalgo counties is not in accordance with 
law because the Secretary failed to determine that the issuance 
thereof was approved by three-fourths of the producers who 
were engaged in the production of milk for sale in such counties 
during the representative period. Petitioner does not appear to 
be contending thereby that voting in the referendum must be 
limited to the producers in the counties proposed to be added 
to the order and it could not successfully so content. See Benson 
v. Schofield, supra, at p. 721. See also In re Charles P. Mosby, 
Jr., d/b/a Cedar Grove Farms, supra; In re College Club Dairy, 
Inc., 15 A.D. 867, 375-76 (1956). Cf. H. P. Hood & Sons, Inc. 
v. United States, 307 U.S. 588, 598 (1939); United States v. 
Wrightwood Dairy Company, 127 F.2d 907, 911 (7th Cir. 1942). 
Rather, petitioner argues that the votes of the producers engaged 
in the production of milk for sale in Cameron and Hidalgo 
counties must be tabulated separately from those engaged in 
the production of milk for sale in the original marketing area 
and that three-fourths of each such group of producers inde- 
pendently had to approve the proposed amendment. The act 
contains no such requirement. In addition, we fail to see how 
petitioner’s contention differs in effect from that made in the 
Schofield case. The Secretary determined that all producers en- 
gaged in the production of milk for sale in the then existing 
Corpus Christi marketing area as augmented by additional coun- 
ties were qualified to vote in the referendum and such determina- 
tion was proper and in accordance with statutory requirements. 
Benson v. Schofield, supra. Such producers constituted those “en- 
gaged in the production of such commodity [milk] for sale in 
the marketing area specified in such marketing . . . order 

. .’ and the producers who “have been engaged in the pro- 
duction for market of milk covered in such order...” (em- 
phasis supplied). See sections 8c(9)(B) and 8c(5)(B) (i) of 
the act. 


® Of course, collateral issues raised by petitioner in its brief, such as the exclusion by the 
hearing examiner of evidence relating to the referendum or the failure to divulge information 
with respect to the referendum are immateria] and have no merit herein in view of our order 
of October 18, 1958. 
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Also, in subparagraph H-1 of paragraph VI of the petition 
petitioner avers that the Secretary’s determination that the dis- 
puted amendment was favored by three-fourths of the producers 
actually voting in the referendum was erroneous as the act re- 
quires approval by three-fourths of the producers eligible to 
vote therein.’ Such is not the case. Once the referendum pro- 
cedure is utilized, the act requires approval only of the statutory 
percentage of producers actually voting in the referendum, Sec- 
tion 8c(19) of the act (7 U.S.C. 608c(19)) provides that the 
requirements of approval shall be held to be complied with if, 
of the total number of producers represented in a referendum 
conducted among producers by the Secretary, the percentage 
approving is equal to or in excess of the percentages required 
under sections 8c(5)(B) and 8c(9)(B). In United States v. 
Wrightwood Dairy Company, supra, sections 8c(9)(B) and 
8c(19)* were construed to require approval of only two-thirds 
of the producers voting in the referendum. The court said at 
page 911: 


“The act requires the approval of two thirds of the 
producers voting in the referendum, cf. Virginian Ry. 
Co. v. System Federation, etc., 300 U.S. 515, 560-561; 
that is made clear by §8c(19) which we must, of course, 
give effect to in interpreting §8c(9).” 


It is concluded that the standards set forth in sections 
8c(5) (B), 8c(9)(B) and 8c(19) of the act for the determina- 
tion of producer approval of the proposed marketing order were 
properly applied by the Secretary in the disputed referendum. 


Petitioner challenges the acceptances by the Secretary in the 
referendum of the ballot of the South Texas Producers Associa- 
tion cast on behalf of its members. Section 8c(12) of the act 
(7 U.S.C. 608c(12)) reads as follows: 


7 Petitioner does not appear to pursue this allegation in its brief but since it was raised in 
the petition we have considered it. Also, in subparagraph F-1 of paragraph VI petitioner raises 
an issue of statutory construction with respect to the issuance of the disputed order, that is, 
whether the Secretary’s determination that the issuance of such order is the only practical 
means of advancing the interests of producers of milk which is produced for sale in the market- 
ing area complies with section 8c(9)(B) which speaks in terms of advancing the interests of the 
“producers of such commodity.”’ Petitioner does not press this argument and we see no merit 
in it. 

* The marketing order in the Wrightwood case did not contain therein provisions for an indi- 
vidual handler pool and producer approval pursuant to section 8c(5)(B) was not there involved. 
However, section 8c(19) includes or covers the use of the referendum procedure to determine 
such approval. 
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“§ 8c(12) Approval of cooperative association as 
approval of producers. 


Whenever, pursuant to the provisions of this section, 
the Secretary is required to determine the approval 
or disapproval of producers with respect to the issuance 
of any order, or any term or condition thereof, or the 
termination thereof, the Secretary shall consider the 
approval or disapproval by any cooperative association 
of producers, bona fide engaged in marketing the com- 
modity or product thereof covered by such order, or 
in rendering services for or advancing the interests of 
the producers of such commodity, as the approval or 
disapproval of the producers who are members of, 
stockholders in, or under contract with, such coopera- 
tive association of producers.” 


Petitioner does not dispute that the South Texas Producers 
Association is engaged in marketing milk, etc., but alleges that 
such organization is not a cooperative association of producers 
under the laws of the State of Texas and, hence, was ineligible 
to vote on behalf of its members in the contested referendum. 
Petitioner points to alleged procedural defects in the incorpora- 
tion of the association in question. It appears, however, that 
the South Texas Producers Association, while not originally in- 
corporated under the Texas Cooperative Marketing Act, amended 
its charter and subsequently qualified under such act. In addi- 
tion, the procedural niceties of State corporate law are not 
controlling herein. It is clear that the South Texas Producers 
Asociation is, at the least, a de facto cooperative association of 
producers and, for the purposes of section 8c(12) of the act, 
eligible to express approval or disapproval of marketing orders 
promulgated thereunder on behalf of its members, stockholders 
or persons under contract. Petitioner would substitute form 
for substance. Section 8c(12) includes therein unincorporated 
as well as incorporated cooperatives. It is concluded that the 
Secretary properly accepted the vote of the association in ques- 
tion in the contested referendum. 


VI 


Petitioner contends that substantial supporting evidence is 
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lacking for the statutory finding that the “parity prices of milk, 
as determined pursuant to section 2 of the act, are not reason- 
able in view of the price of feeds, available supplies of feeds, 
and other economic conditions which affect market supply and 
demand for milk in the said marketing area, and the minimum 
prices specified in the order as hereby amended, are such prices 
as will reflect the aforesaid factors, insure a sufficient quantity 
of pure and wholesome milk, and be in the public interest 

. .” Petitioner compares the number of statistical exhibits 
introduced by the Department at the 1954 promulgation hearing 
and such exhibits introduced by the Department in the 1957 
amendment hearing and also alleges that the Secretary con- 
cluded that the larger number of exhibits introduced in 1954 
were insufficient to justify marketing regulation for Cameron 
and Hidalgo counties. Petitioner appears to see or apply some 
sort of a fortiori reasoning from this alleged fact. However, as 
stated in part II of these Conclusions, the two counties involved 
were not included in the marketing area in 1955 because milk 
distribution in such area by regulated handlers constituted only 
a small proportion of the milk sold in such area. The economic 
statistics introduced by the Department had nothing to do with 
the conclusion to exclude Cameron and Hidalgo counties from 
regulation. It should be stated at this point too that no value 
is derived from an analysis which compares the number and 
types of tables and charts introduced at each pertinent hearing. 
We are here concerned solely with the evidence in the 1957 hear- 
ing record to support the challenged statutory finding. In addi- 
tion, our inquiry is not limited solely to the matters introduced 
at such hearing by the Department or statistical exhibits and 
the fact that certain types of economic data were introduced 
in 1954 and not in 1957 is irrelevant to the issue of substantial 
evidence. A standard of substantiality of evidence is not estab- 
lished by a prior presentation of evidence at an earlier hearing. 


The Secretary, in effect, made two findings in the language 
of section 8c(18) of the act (7 U.S.C. 608c(18)) with regard 
to pricing under the order. First, he determined that the parity 
price of milk is not reasonable in view of the price of feeds, 
available supplies of feeds and other economic conditions which 
affect market supply and demand for milk in the Corpus Christi 
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marketing area as proposed to be extended.® Second, it was found 
that the minimum prices specified in the order as amended are 
such prices as will reflect the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk and be in the public in- 
terest. Petitioner contends, in part, that the record is lacking in 
substantial evidence to support the finding that the parity price . 
is not reasonable in view of the price of feeds and available 
supplies of feeds and the finding that the minimum prices speci- 
fied in the proposed order reflect such factors. These two ele- 
ments are obviously not controlling in the establishment of the 
price of milk but are merely factors or elements in determining 
the cost of production of milk. The statutory standard to be 
applied in section 8c(18) of the act is not limited to a considera- 
tion of these two minor elements of the cost of production or 
even the cost of production alone, but includes all economic 
conditions which affect supply and demand in the marketing 
area involved. The matters considered by the Secretary in fixing 
minimum prices under the order, as indicated by the decision 
which preceded the issuance of the disputed amendment, were 
much broader than these two elements of the cost of production 
and indirectly, at the least, included a consideration of these 
two factors.?° 


No extended discussion is necessary to indicate or reveal the 
basic considerations involved in establishing order prices. The 
competitive situation in the proposed marketing area including 
the avalability and cost of supplemental and competitive milk, 
the cost of transporting milk in tank trucks over long distances, 
the price necessary for locally-produced milk to enable it to 
compete successfully with milk from other Texas markets and 
elsewhere and the need for outside milk were some of the con- 


* The parity price for milk referred to in section 2 of the act (7 U.S.C. 602) and defined in 
section 1301 of such title (7 U.S.C. 1301) is a single price for all milk sold wholesale through- 
out the country and reflects only the average of all prices in the base period. It is not surprising 
therefore, that the Secretary found that such price was unreasonable in view of, in part, eco- 
nomic conditions which affect market supply and demand for milk in the marketing area in- 
volved herein as the parity price is not meant to and does not reflect economic conditions and 
prices in any single local market or region of the country. Such price for milk is announced or 
published monthly in a release of the Agricultural Marketing Service entitled Agricultural 
Prices and is a widely known factor in the milk industry. The Secretary, of course, must have 
been aware of and determined the parity price as he found that such price was not reasonable 
in view of the price of feeds, available supplies of feeds and other economic conditions which 
affect market supply and demand for milk in the Corpus Christi marketing area, as amended, 
and the failure to spread parity on the record is not fatal. United States v. Turner Dairy Com- 
pany, 166 F.2d 1 (7th Cir. 1948); Beatrice Creamery Company v. Anderson (D. Kan. 1947), 6 
A.D. 969 (1947). In addition, elements of parity are clearly contained in the hearing record. 


In addition, data with respect to these two factors is contained in the hearing record. 
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siderations employed in determining the minimum prices under 
the Corpus Christi order. (See Finding of Fact 3; see also part 
III of these Conclusions.) Primary and basic economic condi- 
tion with affect market supply and demand were utilized and 
considered in arriving at order prices as required by section 
8s(18) and such considerations and findings were clearly sup- 
ported by substantial evidence in the amendment hearing record. 

Petitioner further contends that procedural due process was 
lacking in the issuance of the disputed amendment as it was 
denied the right of cross-examination at the 1957 amendment 
hearing which preceded the pertinent amendment. Petitioner 
refers to the following colloquy between its representative, a 
witness for the Coastal Bend Milk Producers Association, O. C. 
Copeland, and others at pages 764-765 of the amendment hear- 
ing record: 

BY MR. SLOAN: 

“In your original appearance on the stand you made 
statement to the effect that all of the conditions that 
existed in the Corpus market at the time of the pro- 
mulgation hearing existed in the Valley area or the 
area that is now proposed to be added to marketing 
area. : 

“IT will ask you what those conditions were that ex- 
isted in Corpus Christi at that time. 

“A. Well, Mr. Sloan, I spent almost the entire day 
on the stand, Tuesday, when my statement was made, 
and presented our exhibits, and I spent a good part of 
the afternoon on cross examination. I wouldn’t want to 
stand any further cross examination. 


“Q. You don’t choose to answer the question? 
“A. No, sir. 
“MR. NELSON: Mr. Copeland, is it just because 
you have nothing further to add? 
“THE WITNESS: Yes. And I am tired. 
BY MR. SLOAN: 


“Q. Let me remind you that you did not point out 
any condition that existed specifically. And I ask you 
now what condition that existed in Corpus Christi at 





ee 
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the time of the original promulgation hearing that you 
referred to now exists in the Valley. 

“MR. NELSON: Mr. Hearing Officer, the witness 
has already answered he has nothing further to add to 
his testimony concerning it. 

“PRESIDING OFFICER BAIN: It’s proper to ask 
the question again on cross examination. We allow repe- 
tition two or three times. 

“MR. NELSON: That is twice. 

BY MR. SLOAN: 

“Q. Will you answer the question? 

“MR. NELSON: That is three times. 

“A. I don’t have anything further. 

“MR SLOAN: Mr. Hearing Officer, at this time I 
move that Mr. Copeland’s previous testimony with 
reference to conditions existing in the Corpus Christi 
marketing area be stricken from the record since he re- 
fuses to answer on cross examination. 

“PRESIDING OFFICER BAIN: I don’t think it 
need be stricken. 


“MR. SLOAN: Note our exception to the ruling of 
the Hearing Officer.” 
In his testimony on January 8, 1957, the first day of the hearing, 
Copeland indicated to some extent what was meant by the 
similarity of conditions in Corpus Christi in 1954 and in the 
two counties involved. He referred, for example, to the character 
of the commerce in milk in Cameron and Hidalgo counties, that 
is, that milk distributed in Corpus Christi and in the Valley is 
in the current of interstate or foreign commerce or directly 
burdens, obstructs or affects such commerce in milk, and the 
local health requirements of the areas (see pages 38-40 of the 
amendment hearing record). In any event, it appears that the 
statement in issue was not relied upon in the issuance of the 
disputed amendment. The decision of the Secretary indicates 
that the change of circumstances in the Valley between 1954 
and 1957, rather than similarity of conditions in the two areas, 
prompted the inclusion of Cameron and Hidalgo counties in the 
marketing area. If the failure to require the witness to answer 












296 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 19 A.D. 296 






the question posed was in error, it was not prejudicial error. 
In addition, the witness was subjected to intensive cross-ex- 
amination by petitioner’s representative and others on January 
8, 1957, and to reopen the matters testified to on that date 
several days later toward the close of the hearing would unduly 
extend the hearing and make for disorderly procedure. An op- 
portunity was afforded to petitioner on January 8, 1957, to raise 
such issues. 

In conclusion, the provisions of the amendment effective Sep- 
tember 1, 1957, which petitioner properly challenges herein 
constitute valid and reasonable exercises of administrative dis- 
cretion and are supported by substantial evidence in the hearing 
record upon which such provisions were based. The Secretary 
correctly applied the statutory requirements dealing with the 
conduct of referenda under the act and petitioner lacks standing 
to challenge the validity of sections 998.7(b) and 998.82. In 
addition, petitioner was not denied procedural due process in 
the promulgation of the disputed amendment and the statutory 
finding with respect to price is supported by substantial evidence. 

The many contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 

























ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissd. 
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Denial of Application to Dismiss 






The application to dismiss is denied. However, this does not prevent respond- 
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ent from preserving in its answer any objections it may have to parts of 
the petition as not constituting a cause of action. 


Messrs. James K Knudson and Ben Ivan Melnicoff, of Washington, D. C., for 
petitioners. Mr. Joseph A. Walsh, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer. 


RULINGS ON APPLICATION TO DISMISS 


This is a proceding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). Petitioners are hand- 
lers of milk located in Delaware or on the Eastern Shore of 
Maryland and they complain of the inclusion of the territory 
in which they do business as part of the defined “marketing 
area” of Order No. 127, effective January 1, 1960 (regulating 
the handling of milk in the Upper Chesapeake Bay, Maryland, 
marketing area), by virtue of which their handling of milk is 
regulated by the order. 

After an answer had been filed to a petition filed December 
31, 1959, and a hearing scheduled, petitioners filed an amended 
petition February 4, 1960. On February 19, 1960, respondent 
filed an application to dismiss portions of the amended petition 
and petitioners filed a reply thereto March 24, 1960. Oral argu- 
ment upon the application to dismiss and the reply was held 
before the Judicial Officer April 11, 1960. 

At the oral argument petitioners withdrew the second and 
third paragraphs on pages 23 and 24 of the petition under the 
designation “51.” Accordingly these parts of the petition are 
dismissed. 

With respect to the remaining allegations sought to be strick- 
en, respondent says (1) the effect of the contested order upon 
each petitioner is not adequately set out as required by the 
applicable rules of practice (7 CFR § 900.52(b) (3)), (2) the 
charges and allegations of the amended petition are vague, 
general, ambiguous, etc., contrary to the applicable rules of 
practice (7 CFR § 900.52(3) and (4)) and make it impossible 
for respondent to file an appropriate answer, and (3) the 
amended petition refers to evidence outside the promulgation 
record which evidence is not relevant or admissible in this 


proceeding. 
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Where handlers protest the inclusion of their handling as 
subject to regulation by an order as is the case here, we think 
it sufficient for them to state as the effects of the order upon 
them the burdens of regulation narrated by petitioners in the 
original petition which the amended petition adopts. 


As to the second of the grounds for striking advanced by 
respondent, there is a good deal of discussion and argument 
in the amended petition. Moreover, this proceeding is a review 
proceeding and not a de novo proceeding to decide whether 
or not the Eastern Shore should be included in the regulated 
marketing area. But most if not all of the material is within 
the framework of a cause of action cognizable in this proceed- 
ing namely, that the action of the Secretary in issuing the 
disputed provisions of the order was “not in accordance with 
law” because it is not supported by the evidence in the promul- 
gation record. Perhaps some statements if isolated from the 
rest of the petition might not properly be the subject of de novo 
evidence, i.e., evidence not in the promulgation record. But 
this is the threshold of the proceeding and in the interests of 
expedition we prefer to let the proceeding go on now and have 
the questions raised in this connection settled at a later step 
in the proceeding. We have the same view about respondent’s 
attempt to have deleted reference to documents not contained 
in the promulgation record. This is not to say, however, that 
we rule relevant and admissible anything petitioners may offer 
at the hearing in support of anything they allege in the petition. 
We rule simply that we are not prepared now to force peti- 
tioners to state their grievances in such a way that only the 
promulgation record will appear to be relevant or to decide at 
this preliminary stage what evidence will be relevant and 
admissible. 


Accordingly, except as ruled above as the result of petitioners’ 
withdrawal of portions of the petition, the application to dismiss 
is denied. This does not prevent respondent, however, from 
preserving in its answer any objections it may have to parts of 
the petition as not constituting a cause of action. See § 900.52 
(b) of the rules of practice. 
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(No. 6449) 


In re MILK DEALERS’ ASSOCIATION OF METROPOLITAN NEW YORK, 
INC., et al. AMA Docket No. 27-125. Decided April 25,1960. 


Part of Amended Petition Dismissed 


Respondent’s application to dismiss parts of the amended petition is granted 
in part and denied in part. 


Mr. Sydney C. Winton, of New York, New York, for petitioners. Mr. John 
M. Durbin, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PART OF THE AMENDED PETITION 


In this proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), an amended petition was 
filed November 27, 1959, by three associations of handlers and 
by 26 handlers contesting the validity of “direct delivery differ- 
entials” required to be paid directly to milk producers pursuant 
to section 927.71(c) of Order No. 27, as amended, which regu- 
lates the handling of milk in the New York-New Jersey market- 
ing area. On January 21, 1960, respondent filed an application 
to dismiss parts of the amended petition and petitioners filed a 
reply thereto. Oral argument upon the application to dismiss was 
held March 4, 1960, in Washington, D. C. 

The amended petition replaces a petition filed in 1957 after 
the adoption of the disputed provisions (22 F.R. 4194). Action 
upon the petition originally filed remained in abeyance because 
of the pendency of amendment hearings involving the possible 
deletion of the provisions from the order. Following the deci- 
sion (24 F.R. 4836) to keep the provisions in the order, peti- 
tioners filed the amended petition. 


I 


Respondent contends that the three associations are not 
“handlers” and have no standing to maintain an action under 
section 8c(15)(A) of the act and that, therefore, the petition 
should be dismissed as to them. Cf. In re Association of Ice 
Cream Manufacturers of New York State (Southern Regional 
Group) and Others, 16 A.D. 1 (1957); In re Belle-Vernon Milk 
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Company, 18 A.D. 447 (1954). Petitioners, on the other hand, 
allege in the petition and contend in the reply to the applica- 
tion to dismiss that the three associations of handlers have a 
right to maintain this proceeding pursuant to Section 6(a) of 
the Administrative Procedure Act (5 U.S.C. 1005(a)). We 
refrain from deciding this issue at this preliminary stage of 
proceeding as no useful purpose would be served thereby. The 
26 petitioners other than the trade associations are admittedly 
handlers entitled to maintain an action under section 8c(15) (A) 
of the act and this proceeding must, therefore, go to hearing 
and a decision on the merits. The respondent may raise this 
matter again at a later stage in the proceeding. Cf. In re Prairie 
Farms Creamery of Carlinville, 16 A.D. 405 (1957); In re 
Florida Fresh-Up Daily Juices, Inc., 15 A.D. 1294 (1956). 


II 


Respondent moves also to dismiss parts of the amended peti- 
tion claiming that thereby petitioners are attempting to main- 
tain a class action under section 8c(15) (A) contrary to a ruling 
of October 14, 1959 (18 A.D. 1119) dismissing portions of the 
original petition. Such is not the case. The pertinent paragraphs 
of the petition are merely factual allegations as to the scope of 
the disputed provision of the order and petitioners have deleted 
from the amended petition the references to a class or repre- 
sentative suit contained in the original petition. Next, respond- 
ent objects to matters incorporated in the petition such as 
portions of the allegedly erroneous promulgation decisions of 
the Secretary and characterizes such incorporation as an at- 
tempt to introduce evidence without affording respondent an 
opportunity to object to such evidence. The petition, the exhibits 
attached thereto and the matters incorporated by reference 
therein are not yet evidence in the proceeding and no right of 
respondent is prejudiced as contended by the presence thereof 
in the petition. In addition, paragraphs 4 through 39 of the 
amended petition allege with sufficient specificity the respects 
in which the two pertinent decisions of the Secretary are errone- 
ous or unsupported by substantial evidence and while these para- 
graphs are somewhat argumentative and some of the material 
contained therein could more properly be found in petitioners’ 
brief, the exposition of the argument amounts to a preview 
of petitioners’ case and we do not think respondent is substan- 
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tially inconvenienced now in filing an answer to the petition 
which will controvert the argument. 


Respondent also moves to dismiss the petition as to Ideal 
Farm Products, Inc.,1 one of the handler-petitioners. This peti- 
tioner was a party in In re Ideal Farms, Ince. et al., 18 A.D. 1 
(1959), aff'd, D. N.J. Feb. 10, 1960, in which the validity of 
section 927.71(c) was in issue. Even if the doctrine of res 
judicata were applicable in administrative proceedings (cf. In 
re Grandview Dairy, Inc., 83 A.D. 335 (1944), aff'd, 61 F. Supp. 
460 (E.D. N.Y. 1945), 157 F.2d 5, 9 (2d Cir. 1946), cert. denied, 
329 U.S. 787 (1946)), our consideration of the validity of 
direct delivery differentials in the Ideal case was limited to the 
record and decision of the Secretary which formed the basis of 
the amendment to Order No. 27, as amended, effective August 
1, 1957, and did not include the new and later matters contained 
in the present petition. Moreover, no useful purpose would be 
served by dismissing the petition as to this petitioner at this 
stage of the proceeding and respondent’s request in this regard 


is denied. 
III 


Respondent seeks dismissal of paragraph 11(a), (b), (c), (d) 
and paragraphs 12 and 18 because they do not comply with the 
act or rules of practice (7 CFR 900.52(b)). Apparently re- 
spondent’s position is that the issues raised are irrelevant and 
do not constitute causes of action cognizable in this proceeding. 


The challenged paragraphs allege that one of the “judges” 
in both promulgation proceedings involved was the Office of 
Milk Industry, State of New Jersey, that the Office of Milk In- 
dustry traditionally favored New Jersey milk producers over 
other producers, that the disputed differentials insofar as New 
Jersey producers are concerned are a continuation of Office of 
Milk Industry’s discrimination in favor of New Jersey pro- 
ducers, and that the Office of Milk Industry’s participation in 
the consideration and determination of the issue was contrary 
to the fundamental requirements of a fair hearing. These para- 
graphs of the amended petition also claim that following hear- 
ing sessions on proposed separate marketing orders for Northern 
New Jersey and New York State, there were held meetings of 


1 At the oral argument on the application to dismiss, respondent withdrew the objection to the 
inclusion of Van Cortlandt Dairy, Inc., as a petitioner herein. 
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conflicting producer groups attended by United States Depart- 
ment of Agriculture representatives at which a “package deal” 
was made for a single marketing order to include the contested 
provisions, that the United States Department of Agriculture 
became committed to the adoption of the “package deal,” that 
the decisions in the two proceedings were made in violation of 
section 900.16 of the rules of practice and of Sections 7 and 8 
of the Administrative Procedure Act and that the decisions 
were not based upon the evidence in the hearing records but 
upon ex parte representations made by unauthorized persons to 
the Department and the Office of Milk Industry and after the 
records were closed and the matters submitted for decision. 


Considering first the matter of the Office of Milk Industry’s 
alleged participation in the proceedings the Secretary of Agri- 
culture and the Director of the Office of Milk Industry, State 
of New Jersey, entered into a memorandum of agreement effec- 
tive June 30, 1955, which reads, in part, as follows: 


“In order that the policies of cooperation embodied in Public 
Act No. 10, 73rd Congress, as amended and as reenacted by 
the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 
601 et seq.) hereinafter referred to as the Federal act and 
Section C.4:12A-25, Chapter 274 P. L. 1941, as amended by 
Chapter 447 P. L. 1948, as amended by Chapter 159 P. L. 1952, 
State of New Jersey, Department of Agriculture, Office of Milk 
Industry, hereinafter referred to as the State act may be ef- 
fectuated in a practical way, the procedure outlined below is 
hereby adopted by the Secretary of Agriculture of the United 
States and the Director of the Office of Milk Industry, State of 
New Jersey as the framework within which the parties hereto 
will cooperate with each other in connection with milk orders 
applicable to the handling of milk in marketing areas located 
in the State of New Jersey. 


“I. The Secretary of Agriculture and the Director of the 
Office of Milk Industry shall work together in matters pertain- 
ing to the regulation, as provided in the Federal act, of the 
procurement of milk by handlers and milk dealers who market 
or in any manner participate in the procurement, processing, or 
distribution of milk produced to be marketed in such marketing 
area or areas as shall be defined in such order or orders. Such 
collaboration is deemed to include but is not limited to: pre- 
liminary investigation, arrangement for and conduct of public 
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rule making proceedings in the manner, and to the extent per- 
mitted under the Federal act, Rules and Regulations issued 
thereunder and the Administrative Procedure Act, appraisal of 
record evidence, consultation in an effort to reach agreement on 
all essential provisions supported by evidence in the record, prior 
to the issuance of any complementary or concurrent order or 
an amendment thereto. 
* * * 


“III. The failure of the Secretary of Agriculture and the 
Director of the Office of Milk Industry to agree with respect 
to any aspect of the regulatory programs which are the subject 
matter of this agreement shall not in any way restrict the parties 
hereto from independently exercising their respective authori- 
ties under the Federal Act or the State Act. In the event of the 
issuance of complementary or concurrent orders or amendments 
thereto, it is not intended that such issuances shall make the 
orders dependent in whole or in part upon each other for their 
validity or legal force and effect.” 

From the agreement it is seen that the State body did not func- 
tion as one of the “judges” so as to deprive the Secretary of his 
powers or responsibilities under the act. The Office of Milk 
Industry had no “vote” or decisional power in the quasi-legisla- 
tive proceedings under the act with respect to the terms of the 
marketing order to be issued under the Federal statute. Collabo- 
ration in the appraisal of record evidence and consultation in 
an effort to reach agreement on all essential provisions supported 
by evidence in the record was restricted thereby to the “extent 
permitted under the Federal act, Rules and Regulations issued 
thereunder and the Administrative Procedure Act.” Under such 
statutes and the rules of practice it is the Secretary who selects 
the means of achieving the statutory policy and determines 
whether an order and the provisions thereof tend to effectuate 
the declared policy of the act. Paragraph III of the memorandum 
shows that agreement between the Secretary and the Director 
was not a condition precedent to the issuance of the disputed 
decisions of the Secretary. In the last analysis, it was the Secre- 
tary and only the Secretary who was the “judge” and his dis- 
cretion was in no way restricted by the memorandum of agree- 
ment.? 


2 This is also evident from the fact that a second amendment hearing was held on direct de- 
livery differentials despite the allegedly strenuous opposition to such procedure by the New 
Jersey authorities. 
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Petitioners complain also that the Office of Milk Industry 
conferred with Department personnel after the close of the 
pertinent hearings in violation of section 900.16 of the rules of 
practice governing proceedings to formulate marketing agree- 
ments and marketing orders (7 CFR 900.16). This section reads 
as follows: 

“§ 900.16 Discussion of issues, etc., of proceeding prohibited. 
Except as may be provided otherwise in this subpart, no officer 
or employee of the Department shall, following the close of the 
hearing in a marketing agreement or marketing order proceed- 
ing and prior to the execution of a marketing agreement or the 
issuance of a marketing order therein, discuss the issues, merits, 
or evidence involved in the proceeding with any person inter- 
ested in the result of the proceeding or with any representative 
of such person: Provided, however, that the provisions of this 
section shall not preclude an officer or employee who has been 
duly assigned to, or who has supervision over, a proceeding from 
discussing with interested persons or their representatives mat- 
ters of procedure in connection with such proceeding. ***” 

The agreement between the Secretary and the Director was 
authorized by section 10(i) of the act (7 U.S.C. 610(i)) and 
such section contemplates, and the provisions thereof could well 
necessitate, consultation between Federal and State authorities 
after the close of a promulgation or amendment hearing. Section 
10(i) reads, in part, as follows: 

“(i) Cooperation with State authorities; imparting informa- 
tion. 

“The Secretary of Agriculture upon the request of the duly 
constituted authorities of any State is directed, in order to 
effectuate the declared policy of sections 601-608, 608a, 608b, 
608c, 608d-612, 613, 614-619, 620, 623, 624 of this title and in 
order to obtain uniformity in the formulation, administration, 
and enforcement of Federal and State programs relating to 
the regulation of the handling of agricultural commodities or 
products thereof, to confer with and hold joint hearings with the 
duly constituted authorities of any State, and is authorized to 
cooperate with such authorities; to accept and utilize, with 
the consent of the State, such State and local officers and em- 
ployees as may be necessary; to avail himself of the records 
and facilities of such authorities; to issue orders (subject to the 
provisions of section 608c of this title) complementary to orders 
or other regulations issued by such authorities; and to make 
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available to such State authorities the records and facilities of 
the Department of Agriculture ***.” 

By this provision, the Secretary is authorized to hold joint 
hearings to cooperate with State authorities and to issue orders 
complementary to orders or other regulations issued by the 
State authorities. It would be imposible to issue complementary 
orders in the absence of the type of consultation attacked herein. 
In view of the foregoing, the Office of Milk Industry cannot be 
considered to come within the language of section 900.16 of the 
rules of practice, that is, the State agency is not a “person in- 
terested in the result of the proceeding” or a “representative 
of such person” for the purpose of section 900.16. 


Petitioners also advert to section 900.16 of the rules of prac- 
tice in connection with meetings of producer groups held after 
a segment of the 1956-1957 hearing was closed allegedly at- 
tended by Department personnel. At the oral argument herein 
on the application to dismiss, petitioners limited the allegation 
of the petition concerning ex parte representations to the De- 
partment (other than by the Office of Milk Industry) to the 
meetings in question. 

From the material incorporated in the petition in this regard, 
it appears that the meetings in issue were held to attempt to 
reach agreement among interested producer groups as to “rec- 
ommendations concerning the type of regulations to be proposed 
for hearing.’*? [Emphasis supplied] In the absence of an exist- 
ing hearing or promulgation procedure, it is clear that the pres- 
ence of Department personnel at a meeting of producers or 
representatives of producers to formulate matters to be pro- 
posed for hearing under the act is not proscribed by the rules 
of practice or the statute and may well be considered an ap- 
propriate and sometimes necessary function of the Department 
(cf. section 900.3 of the rules of practice). (See also Finding 
of Fact 5, In re Ideal Farms, Inc., 18 A.D. 1, 3 (1959), aff’d, 
D. N.J. Feb. 10, 1960.) In addition, the context or setting in 
which the meetings in issue were held does not make the alleged 
presence of responsible officials of the Department at the meet- 
ings a breach of the rules of practice. Consideration of matters to 
be proposed for hearing does not constitute a discussion of “the 
issues, merits or evidence” for the purposes of section 900.16. 


3 See Exhibit A, Exceptions of Milk Dealers’ Association of Metropolitan New York, Inc., and 


Sealtest Sheffield Farms Division of National Dairy Products., to recommended decision of April 
8, 1959, in Docket No. AO-71-A37. 
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Moreover, such section of the rules of practice only proscribes 
ex parte discussion “following the close of the hearing in a 
marketing agreement or marketing order proceeding and prior 
to the execution of a marketing agreement or the issuance of 
a marketing order therein.” By a supplemental notice concern- 
ing procedure issued August 29, 1956 (21 F.R. 6680), it was 
determined during the course of the 1956-1957 hearing that 
upon the completion of evidence relating to proposals to expand 
the New York metropolitan marketing area to include addition- 
al territory within the State of New York the presiding officer 
would close and certify the record as to such issues and fix 
and announce a time for filing briefs thereon. It was further 
determined that thereafter “the hearing will continue with the 
reception of evidence upon the other issues presented by the 
notices of hearing, and the entire recurd as theretofore and 
thereafter made will be the record upon such remaining issues, 
including, but not limited to, any further amendment of the 
provisions of Order No. 27, as amended, as may be appropriate 
or necessary to coordinate Order No. 27 and any milk marketing 
order that may be issued for a Northern New Jersey milk 
marketing area.” [Emphasis suplied.] The hearing was not 
closed at the time of the meetings complained of. Cf. Ideal 
Farms, Inc. v. Benson, D. N.J. Feb. 10, 1960. The proceeding 
was not ready or ripe for the determination by the Secretary 
and his aides of the provisions to be contained in a proposed 
order or orders based upon the hearing record. Also, the taking 
of evidence on the issue of including Upstate New York into 
the marketing area regulated under Order No. 27, as amended, 
and the provisions of the proposed amendment with respect to 
such area was not completed by virtue of the notice of August 
29, 1956, as by its terms the hearing was to continue on the 
issue of further amendments to Order No. 27 necesary to co- 
ordinate such order with any milk order to be issued for the 
Northern New Jersey milk marketing area. We see in the con- 
tested procedure or meetings no violation of section 900.16 of 
the rules of practice. 


Nor were petitioners deprived of a “‘due process hearing” by 
reason of the meetings in issue. All that came out of the meet- 
ings was a proposal for hearing. The requirements of the act 
and the Administrative Procedure Act first had to be satisfied 
before the proposals could result in regulation. Cf. Opp Cotton 
Mills, Inc. v. Administrator, 312 U.S. 126 (1941); Andree & 
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Seedman, Inc. v. Administrator, 122 F.2d 634 (D.C. Cir. 1941) ; 
Southern Garment Mfrs. Ass’n, Inc. v. Fleming, 122 F.2d 622 
(D.C. Cir. 1941).4 The “package deal” alleged by petitioners is 
bottomed on the meetings in controversy and, in view of the 
foregoing, such allegation appears to be lacking in substance. 
Moreover, subordinate officials of the Department could not bind 
the Secretary as alleged and could only agree to go to hearing 
on the proposals formulated by the representatives of producers. 


The administrative functioning involved in petitioners’ com- 
plaints is quasi-legislative in nature and is defined as rule- 
making under the Administrative Procedure Act (5 U.S.C. 1031 
et seq.) and because marketing orders must be preceded by a 
hearing and must be based upon the hearing record, the func- 
tioning under our statute in this connection is known as formal 
rule-making. The Administrative Procedure Act does not compel 
in formal rule-making the separation of functions within the 
agency that are required for adjudication, 

In some cases of formal rule-making the administrative 
agency proposes the rule in addition to making the decision after 
hearing to issue the rule.’ Up to now such a dual role has not 
caused the proceedings involved to be held unfair or unconstitu- 
tional. So that even if the Office of Milk Industry or the United 
States Department of Agriculture had been the proponent of 
direct delivery differentials the decisions protested would not 
be vitiated by such factor alone. True, it has been the custom for 
some years under the act to conduct hearings on proposals, at 
least as to substantive matters, by producers or by handlers. 
But this does not convert the proceedings to adjudication with 
the United States Department of Agriculture or the Secretary 
of Agriculture in the position of being merely a disinterested 
referee in a conflict between producers and handlers. There are 
usually numerous issues involved with differing lineups of sup- 
port and opposition. And it has become an axiom that the 
task of regulating milk handling under the act, particularly in 


“Sangamon Valley Television Corporation v. United States, 269 F.2d 221 (D.C. Cir. 1959) 
and Massachusetts Bay Telecasters, Inc. v. Federal Communications Commission, 261 F.2d 55 
(D.C. Cir. 1958), cited by petitioners, are clearly distinguishable from the situation at issue. 
In addition, we see no lack of due process by virtue of the alleged participation by the State 


authority. 

5 The Hoover Commission’s Task Force Report on Legal Services and Procedure (March 
1955) recommended (p. 164) that the “separation of functions’ requirements of the Adminis- 
trative Procedure Act for adjudication be extended to formal rule-making because agencies 
“prosecute” the issuance of a rule against those regulated. S.1070, 80th Congress, Ist Session. 
However, the American Bar Association’s proposed new Code of Administrative Procedure ex- 
empts rule-making from requirements of the separation of functions (sec. 1003(b)). 
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the turbulent markets of the northeastern part of the United 
States, is Herculean if not impossible. For all the reasons above, 
paragraphs 11(a), (b), (c), (d), 12 and 18 should be dismissed. 
Of course there remain for adjudication many challenges by 
petitioners to the decisions on the basis of the evidence in the 
promulgation hearing records. 


Accordingly, paragraphs 11(a), (b), (c), (d) and 12 and 138 
of the amended petition are hereby dismissed. 


Copies hereof shall be served upon the parties and the market 
administrator for Order No. 27, as amended. 


(No. 6450) 


C. A. BALTZLEY v. ALLEN SWENSON. P&S Docket No. 2447. 
Decided April 4, 1960. ; 


Accord and Satisfaction—Dismissal 
Upon complainant’s acceptance of respondent’s check and use of the funds, 
an accord and satisfaction was effected. The complaint and counter- 
claim are dismissed. 


Complainant pro se. Mr. Frank D. McCown, of Dumas, Texas, for respondent. 
Mr. Earl L. Saunders, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The pro- 
ceeding was initiated by a formal complaint filed on December 
9, 1958, by C. A. Baltzley, Pecos, New Mexico. Complainant 
alleges that on October 29, 1958, at Rowe, New Mexico, re- 
spondent purchased from complainant 80 head of cattle and 
that respondent has failed and refused to pay complainant 
$735.74 of the purchase price thereof, for which amount com- 
plainant seeks an award of reparation. Complainant also seeks 
to recover from respondent $68.00 for interest and $174.10 for 
certain expenses which complainant allegedly incurred in con- 
nection with his efforts to collect from respondent the purchase 
price of said cattle. Following service upon respondent of a 
copy of the complaint and an investigation report prepared by 
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the Packers and Stockyard Branch of the Department and 
filed in the proceding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), respondent filed an answer on May 
19, 1959, in which he alleges among other defenses, an accord 
and satisfaction. In the alternative, respondent asserts in such 
answer a counterclaim against complainant for the sum of 
$978.22 as an overpayment. Both parties requested an oral 


hearing. 

Earl L. Saunders, Office of the General Counsel, was desig- 
nated as Presiding Officer in the proceeding and presided at the 
oral hearing that was held in the case on November 20, 1959, 
at Dalhart, Texas. Complainant appeared pro se. Respondent was 
represented by counsel. Eight witnesses testified and nine docu- 
mentary exhibits were made a part of the record at the hearing. 
On January 5, 1960, respondent filed suggested findings of fact, 
conclusions and order and a brief in support thereof. Complain- 
ant filed no suggested findings of fact, conclusions or order. 


FINDINGS OF FACT 


1. Complainant, C. A. Baltzley, is an individual whose post 
office address is Pecos, New Mexico. 


2. Respondent, Allen Swenson, is an individual whose post 
office address is Dalhart, Texas. At all times mentioned herein 
respondent was engaged in doing business as a dealer within 
the meaning of the term “dealer” as used in the act. 


3. Dalhart Livestock Auction Company, Inc., referred to in 
Findings of Fact 7 and 9, is a Texas corporation whose post 
Office address is Dalhart, Texas. Dalhart Livestock Auction 
Company, Inc. is registered with the Secretary of Agriculture as 
a market agency and dealer and at all times mentioned herein 
was so registered. Respondent is a stockholder and the president 
and the general manager of said company. 


4. Triangle Cattle Company, referred to in Findings of Fact 
7 and 9, is a Texas corporation whose post office address is Dal- 
hart, Texas. At all times mentioned herein Triangle Cattle Com- 
pany was engaged in doing business as a dealer within the 
meaning of the term “dealer” as used in the act. Respondent is a 
stockholder and the president and the general manager of said 
company. 


5. The Dalhart Livestock Auction Company Stockyard, Dal- 
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hart, Texas, hereinafter referred to as the stockyard, is and at 
all times mentioned herein was a posted stockyard subject to 
the provisions of the act. Dalhart Livestock Auction Company, 
Inc. operates the stockyard. 


6. On October 29, 1958, at Rowe, New Mexico, respondent 
purchased 37 steers and 43 heifers from complainant at a price 
of $26.00 per hundredweight for the steers and $24.00 per hun- 
dredweight for the heifers. Such purchase was made for re- 
spondent by Dee Bibb, a cattle trader of Las Vegas, New 
Mexico, who acted as respondent’s agent in this transaction. At 
the time of such purchase Dee Bibb, in accordance with re- 
spondent’s instructions, paid complainant for the cattle with a 
sight draft, signed by Dee Bibb and drawn on respondent. The 
amount of such draft was $13,536.10. This amount was com- 
puted on the basis of certain weight figures which were fur- 
nished to Dee Bibb by complainant who weighed the cattle on 
October 28, 1958, at Rowe, New Mexico. According to such 
weight figures the total weight of the 37 steers amounted to 
26,105 pounds and the total weight of the 43 heifers amounted 
to 28,120 pounds. 


7. On October 29, 1958, Dee Bibb, in accordance with re- 
spondent’s instructions, shipped said cattle from Rowe, New 
Mexico to the stockyard. On November 1, 1958, at the stockyard, 
Dalhart Livestock Auction Company, Inc. sold the cattle for the 
account of Triangle Cattle Company. The gross proceeds re- 
sulting from this sale amounted to $12,395.82, and the total 
weight at which the cattle were sold amounted to 47,360 pounds, 
which was 6,865 pounds less than the weight at which respond- 
ent purchased the cattle from complainant. The scale tickets 
which were issued by Dalhart Livestock Auction Company, Inc. 
in connection with said sale showed that the total weight of 
the 37 steers amounted to 22,785 pounds and that the total 
weight of the 43 heifers amounted to 24,575 pounds. 


8. On November 4, 1958, respondent refused to pay the 
draft referred to in Finding of Fact 6 and it was returned with 
the notation: “Payment refused Refer to maker.” On November 
15, 1958, following a telephone conversation between the parties 
on the preceding day, respondent mailed his check to complain- 
ant. The amount of such check was $11,822.10. This sum was 
arrived at by multiplying the weights at which the cattle in 
question were sold on November 1, 1958, by the prices per 
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hundredweight agreed upon by the parties. The following nota- 
tion appeared on the face of the check: “For tentative payment 
on 80 cattle pending future agreement.” Respondent wrote com- 
plainant a letter which accompanied the check. This letter reads 


in part as follows: 


“My thinking in the matter has not changed and like 
I stated yesterday believe this could be worked out to a 
settlement if you want to listen to facts. A mistake 
was made and I want to clear it up as well as anyone. 
I am enclosing a check marked tentative payment. I 
am doing this so you can stop the interest. This check 
in no way admits that I owe any more for the cattle 
but being sent to you so you can stop the interest. If 
you wish to go over this matter and try to reach a 
agreement I will be glad to do so. Kindly let me know 
so we can make a date.” 


On or about November 18, 1958, complainant received respon- 
ent’s check and letter referred to above. The check was im- 
mediately returned by complainant. Complainant testified that 
he returned the check because “I felt it would constitute a new 
deal and we didn’t have a new deal. Our deal ended at Rowe.” 


9. On November 25, 1958, following another telephone con- 
versation between the parties, they met at respondent’s office 
at Dalhart, Texas. At this meeting the parties examined the 
scale tickets, copies of the accounts of sales and the other records 
which were prepared by Dalhart Livestock Auction Company, 
Inc. in connection with the sale of the 80 head of cattle on 
November 1, 1958, for the account of Triangle Cattle Company. 
Complainant insisted that several head of such cattle were not 
the same cattle which he sold to respondent and that respondent 
owed complainant the sum of $13,536.10. Respondent insisted 
that said cattle were the same cattle which he purchased from 
complainant and that “there had to be some mistake in the 
weighing of these cattle at Rowe.” Respondent contended that 
the total sum which he owed complainant amounted to $11,822.10. 
Finally, after the parties had discussed the transaction for ap- 
proximately four hours at said meeting, respondent “offered 
to figure out what the difference was between what we both 
contended was right and just cut it in the middle and settle 
for that.” After doing “quite a little figuring on a scratch pad 
for ten or fifteen minutes or so,” complainant replied that he 
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“eouldn’t do it” but that he “‘would accept $12,800.36.” Respond- 
ent considered this offer “for a minute or so” and then turned 
to his wife and said, “Write him a check and let’s get this all 
settled and over with—settle it up.” Mrs. Swenson thereupon 
gave complainant a check for $12,800.36 with the following 
notation appearing on its face: “For 80 cattle (agreement made 
between buyer Swenson & seller Baltzley on these cattle on 
November 25, 1958.” The check was retained by complainant, 
negotiated, and was duly paid by the bank upon which it was 
drawn. 


10. The complaint was filed on December 9, 1958, which was 
within 90 days after the alleged cause of action accrued. The 
counterclaim was filed on May 9, 1959. 


CONCLUSIONS 


It is clear that an accord and satisfaction was reached by 
the parties. There was no ground for misunderstanding respond- 
ent’s tender of $12,800.86. Obviously he tendered such amount 
to complainant as a settlement and end of their dispute. Under 
the circumstances related herein, we cannot escape the view that 
complainant was bound to understand, or certainly ought to have 
understood, that the tender was made as such. Upon complain- 
ant’s acceptance of respondent’s check and use of the funds, an 
accord and satisfaction was effected which precludes the re- 
covery sought in this proceeding. See Chandler v. State Highway 
Board of Georgia, 61 F. 2d 601 (5th Cir. 1932); Schultz v. 
Farmers’ Elevator Co., 174 Iowa 667, 156 N.W. 716 (1916); 
Root & Feld v. Murray Tool Company, 26 S.W. 2d 189 (Texas 
Commission of Appeals 1930); Alexis Relias v. Frank Ken- 
worthy Company, 16 A.D. 590 (1957). In view of this conclu- 
sion it is unnecessary to discuss the other arguments or con- 
tentions of the parties. The complaint and the counterclaim 
should be dismissed. 


ORDER 
The complaint and the counterclaim are dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 6451) 


C. F. WHEELER AND A. W. KEATING, partners, d/b/a WHEELER- 
KEATING COMMISSION COMPANY. P&S Docket No. 2468. De- 


cided April 7, 1960. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent Wheeler consented to an order suspending his registration for 10 
days and thereafter until he demonstrates that he is no longer insolvent. 
The complaint against respondent Keating is dismissed. 


Mr. Robert Kimmel, for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 29, 1960, by 
the Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. At the time the com- 
plaint was filed respondents, as partners, were registered with 
the Secretary of Agriculture as a market agency to buy and 
sell livestock on a commission basis at the Wichita Union Stock 
Yards, Wichita, Kansas. 

The complaint alleges that respondents used shippers’ pro- 
ceeds for purposes of their own and are insolvent. On March 
16, 1960, respondent Wheeler, on behalf of the partnership, 
signed an answer in which he admits the allegations set forth 
in the complaint, waives oral hearing, and consents to the issu- 
ance of a specified order. Respondent Keating died before this 
answer was filed. Complainant has moved to dismiss the com- 
plaint as to respondent Keating and has recommended that the 
order consented to by respondent Wheeler be issued. 


FINDINGS OF FACT 


1. The Wichita Union Stock Yards, Wichita, Kansas, here- 
inafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the provi- 
sions of the act. 


2. Respondents, as partners, were registered with the Secre- 
tary of Agriculture as a market agency to buy and sell livestock 
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on a commission basis, at the stockyard, and at all times men- 
tioned herein respondents were so registered. 


8. The business formerly operated by respondents is insolvent. 
As of February 8, 1960, respondents’ current liabilities exceeded 
their current assets by approximately $13,775.02. 


4. Respondents, during the months of December 1959 and 
January 1960, used the proceeds received from the sale of live- 
stock consigned to them for sale on a commission basis for 
purposes of their own and in such manner as to endanger and 
impair the faithful and prompt accounting for and payment of 
such portion thereof as may be due the shippers or consignors 
of livestock. As of February 8, 1960, respondents’ use of ship- 
pers’ proceeds resulted in a deficit balance in their account for 
shippers’ proceeds of $13,499.08. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, the 
business formerly operated by the respondents is insolvent with- 
in the meaning of the act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 4, re- 
spondents have violated sections 307 and 312(a) of the act 
(7 U.S.C. 208, 213(a)) and sections 201.40 and 201.41 of the 
regulations (9 CFR 201.40, 201.41). 


Inasmuch as respondent Wheeler has consented to the issu- 
ance of a specified order and complainant has recommended that 
the order consented to by said respondent be entered, the order 
will be issued. Complainant’s motion to dismiss the complaint 
as to respondent Keating is granted. 


ORDER 
The complaint is dismissed as to respondent A. W. Keating. 


Respondent Wheeler shall deposit the gross proceeds re- 
ceived from the sale of livestock handled on a commission or 
agency basis in a separate bank account designated as “Custodial 
Account for Shippers’ Proceeds”, or by a similar designation, 
and shall maintain such account in accordance with the pro- 
visions of section 201.42 of the regulations under the act. 

Respondent Wheeler’s registration under the act is suspended 


for a period of ten (10) days and thereafter until such time 
as he demonstrates that he is no longer insolvent. At the request 
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of said respondent, when he makes such a showing, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 








(No. 6452) 






In re WILSON & COMPANY, INC., AND DAVIDSON MEAT COMPANY. 
P&S Docket No. 2280. Decided April 7, 1960. 






Packer—Unfair Practice—Cease and Desist 









Respondent Wilson is ordered to cease and desist from discriminating in 
price between purchasers of meat and meat food products of like grade 
and quality where the effect of such discrimination may be substantially 
to lessen competition or tend to injure, destroy or prevent competition 
with any competitor of Wilson & Company, Inc. 







Mr. John S. Griffin, for complainant. Mr. Louis R. Simpson, of Chicago, 
Illinois, for respondent. Mr. Clarence H. Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
August 15, 1957, by a complaint filed by the Acting Director, 
Livestock Division, Agricultural Marketing Service. Respondent 
Wilson & Company, Inc., is a Delaware corporation with its 
offices and principal place of business in Chicago, Illinois, and 
respondent Davidson Meat Company is a division of Wilson & 
Company, Inc., with its place of business in San Francisco, 
California. Although two respondents are named in the complaint 
it developed at the hearing that respondent Davidson is merely 
a division of Wilson & Company, Inc., and not a separate legal 
entity. Hence, there is only one respondent in this proceeding, 
namely, Wilson & Company, Inc. 

The proceeding concerns the operation by respondent in San 
Francisco, California, of a meat supply business for hotels, 
restaurants and steamship lines. Respondent purchased the busi- 
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ness in 1949, operated it through a wholly-owned subsidiary 
corporation, Ed. Heuck Co., and retained the seller Ed Heuck 
as manager. In 1956 Heuck left as manager and opened a com- 
peting meat supply house taking most of respondent’s employees 
with him. Respondent lost much of its business as a result and 
the trade practices involved in the proceeding occurred while 
respondent was seeking to rebuild its business. 


The complaint charges (paragraph III) that respondent on 
numerous dates during the period February-December 1956 
through the wholly-owned subsidiary “. . . granted to certain 
favored accounts in San Francisco, California, and Fresno, 
California, and adjacent areas, reductions in the prices of meat 
and meat products not granted to other accounts, accorded 
preferential handling and special services to such favored ac- 
acounts and not to other accounts, and supplied such favored 
accounts with free promotional items not offered or given to 
other accounts.” The complaint alleges that by reason thereof 
respondent engaged in unfair, unjustly discriminatory and de- 
ceptive practices or devices in commerce, and made or gave in 
commerce undue and unreasonable preferences and advantages to 
particular persons, to the injury of respondent’s competitors and 
in wilful violation of subsections (a) and (b) of section 22 
of the act.* 


The complaint (paragraph IV) also alleges that respondent 
made payments to a broker on various dates during the period 
February 1956 to April 1957 in connection with transactions 
between respondent and its customers, and made entries in its 
books and its records with respect to such payments, indicating 
that the same were made to other persons or in connection with 
other transactions, and that consequently, respondent failed to 
keep such accounts, records and memoranda as would fully and 
correctly disclose all transactions involved in its business in 


1Sec. 202. “It shall be unlawful for any packer to: (a) Engage in or use any unfair, 
unjustly discriminatory, or deceptive practice or device in commerce; or (b) Make or give, 
in commerce, any undue or unreasonable preference or advantage to any particular person 
or locality in any respect whatsoever, or subject, in commerce, any particular person or 
locality to any undue or unreasonable prejudice or disadvantage in any respect whatsoever; 
-...” [Emphasis supplied.] (7 U.S.C. 192(a), (b)). Public Law 85-909, 85th Cong., 2d Sess., 
approved September 2, 1958, amended section 202 by inserting after the word “unlawful” 
the words “with respect to livestock, meats, meat food products, livestock products in un- 
manufactured form, poultry, or poultry products.” 





WILSON & CO. 317 
Cite as 19 A.D. 315 


wilful violation of section 401? of the act and section 402 thereof 
which makes applicable section 10° of the Federal Trade Com- 
mission Act. 


The complaint further charges (paragraph V) that on or 
about June 4, 1956, and on various other dates between Febru- 
ary and December 1956, respondent sold and delivered beef 
cuts to customers and issued invoices to such customers which 
falsely represented the beef cuts to be of higher grade and price 
than actually delivered, accepted and received payment from such 
customers and made entries in its books and records on the basis 
of the false invoices, thereby engaging in unfair, unjustly dis- 
criminatory, and deceptive practice or device, in commerce, in 
wilful violation of section 202(a) of the Packers and Stockyards 
Act and in wilful violations of section 402 of the act making ap- 
plicable section 10 of the Federal Trade Commission Act. 


Respondent filed an answer to the complaint denying all the 
aforementioned allegations. An oral hearing was held in San 
Francisco, California, November 19, 20 and 22, 1957, and March 
4, 5 and 6, 1958, before Clarence H. Girard, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture. John S. Griffin, Office of the General Counsel, 
United States Department of Agriculture, appeared for com- 
plainant and Howard C. Parson, Chicago, Illinois, and Malcolm 
T. Dungan, San Francisco, California, appeared for respondent. 
A further session of the hearing scheduled for Chicago, Illinois, 
April 15, 1958, became unnecessary because the parties entered 
into a stipulation as to the testimony George L. Horton and 
Charles R. Musser would have given on behalf of respondent if 


4Sec. 401. “Every packer, stockyard owner, market agency, and dealer shall keep such 
accounts, records, and memoranda as fully and correctly disclose all transactions involved 
in his business, including the true ownership of such business by stockholding or otherwise. 
Whenever the Secretary finds that the accounts, records, and memoranda of any such person 
do not fully and correctly disclose all transactions involved in his business, the Secretary 
may prescribe the manner and form in which such accounts, records, and memoranda shall 
be kept, and thereafter any such person who fails to keep such accounts, records, and 
memoranda in the manner and form prescribed or approved by the Secretary shall upon 
conviction be fined not more than $5,000, or imprisoned not more than three years, or 
both.” (7 U.S.C. 221.) 

3Sec. 10. ‘“. . . Any person ... who shall willfully make, or cause to be made, any false 
entry in any account, record, or memorandum, kept by any corporation subject to this Act 
or who shall willfully neglect or fail to make, or cause to be made, full, true, and correct 
entries in such accounts, records, or memoranda, of all facts and transactions appertaining 
to the business of such corporation . . . shail be deemed guilty of an offense against the 
United States, and shall be subject, upon conviction in any court in the United States of 
competent jurisdiction, to a fine of not less than $1,000 nor more than $5,000, or to im- 
prisonment for a term of not more than three years, or to both such fine and imprison- 
ment...” (15 U.S.C. 50). 
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they had testified. The parties also stipulated into evidence 
certain documents on behalf of complainant, whereupon both 
parties rested and the hearing was closed. 


The transcript of the hearing contains 925 pages of oral testi- 
mony and 53* exhibits offered by complainant and 10 exhibits’ 
offered by respondent. The exhibits are voluminous and contain 
several thousand pages of invoices, statistical summaries and 
correspondence. After the hearing the parties filed briefs. Re- 
spondent’s brief was filed by Thomas Freeman and Louis R. 
Simpson, who had been substituted in the proceeding for Howard 
C. Parson. 


The hearing examiner filed a report containing proposed 
findings of fact and conclusions to the effect that respondent had 
violated the act as charged by paragraphs III and IV of the 
complaint but that the evidence did not sustain the charges of 
paragraph V of the complaint dealing with false invoices. 


Respondent filed exceptions to the hearing examiner’s report. 
Complainant did not except to the hearing examiner’s recom- 
mendation that paragraph V of the complaint be dismissed as 
unsupported by the evidence and accordingly this part of the 
complaint is considered as dropped by complainant. Oral argu- 
ment was held before the Judicial Officer in Washington, D. C., 
January 14, 1960. 


In general, respondent claims that the acts complained of 
occurred during a period when respondent’s hotel supply busi- 
ness in the San Francisco area had virtually disappeared be- 
cause its manager had quit, had set up shop on his own, and 
had taken substantially all respondent’s employees and customers 
with him. Respondent contends that the proceeding relates to 
respondent’s efforts to “stay alive” in the hotel supply business 
in San Francisco and should not have been filed. 


More specifically, respondent contends (1) the Packers and 
Stockyards Act does not require a packer to sell meat and meat 
products to all buyers at uniform prices; (2) the record fails 









































*Complainant’s exhibits are designated ‘‘A’’ and Nos. 1 through 75. but complainant 
withdrew Exhibits Nos. 1, 3 through 17, and 45 through 51. At the request of respondent, 
the hearing examiner ordered Complainant’s Exhibits 31 through 44—detailed profit and 
loss statements of respondent—to be treated as administratively confidential and their contents 
not be made available to he general public. Such documents and their contents were to be 
freely available, however, to the parties, the hearing examiner, the Judicial Officer, and to 
the courts for findings, argument, decision, and review. 

* Respondent’s Exhibit No. 9 is the stipulated testimony of Charles R. Musser and 
Respondent’s Exhibit No. 10 is the stipulated testimony of George L. Horton. 
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to establish that any reduction in prices, preferential handling, 
special services or free promotional items granted by respondent 
resulted in unreasonable preference or advantage to the favored 
accounts over competitors of such accounts; (3) the record 
fails to establish that any reduction in prices, preferential 
handling, special services, and free promotional items granted 
by respondent were given for the purpose of injuring competi- 
tion between respondent and its competitors or that such prac- 
tices had that effect; and (4) the record fails to establish that 
respondent failed to keep accurate accounts and records in con- 
nection with payments to Joe Tenner. 


FINDINGS OF FACT 


1. Wilson & Company, Inc., is a corporation organized under 
the laws of the State of Delaware, with its principal place of 
business located at Prudential Plaza, Chicago, Illinois. 


2. Davidson Meat Company is a division of Wilson & Com- 
pany, Inc., and has its office and place of business at 1821 Bran- 
nan, San Francisco, California. 


3. Wilson, including its Davidson division at San Francisco, 
California, is now and was during the year 1956 engaged in 
commerce in meat and meat products from one State to another, 
and during the year 1956 maintained substantial trade in meat 
and meat products among and between the various States of 
the United States. Wilson is a “packer” as that word is defined 
in the Packers and Stockyards Act and the activities herein 
found to violate the act occurred in “commerce” as defined in the 
act. 


4. In January 1949 Wilson entered the business of supplying 
hotels, restaurants and steamship lines in the San Francisco 
area with meat and meat products by purchasing the hotel sup- 
ply business operated in that area by Ed Heuck under the name 
of Ed. Heuck Co., which then became a wholly-owned subsidiary 
corporation of Wilson. Wilson continued to operate the business 
under the name of “Ed. Heuck Co.,” and retained Ed Heuck 


as manager. 


5. On February 15, 1956, Ed Heuck resigned his position 
as manager of Ed. Heuck Co., and immediately engaged in the 
hotel supply business as competing purveyor of meats in the 
Same area under the trade name “Reliable Meat Co.” Mr. 
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Heuck was under no legal obligation to Wilson to continue in 
its employ or to refrain from engaging in a competing business 
in the San Francisco area. 


6. Most of the personnel who had formerly associated with 
Heuck in the Ed. Heuck Co., operation joined him in his new 
venture with the exception of one butcher, one driver, one re- 
ceiving clerk, one ship salesman, and the office personnel. 
Heuck also acquired a substantial part of the business formerly 
enjoyed by Wilson, although Wilson lost some business to other 
competitors at that time. As a result, Wilson’s weekly sales 
declined from approximately 100,000 pound of meat and meat 
products to about 35,000 to 40,000 pounds and the number of 
Wilson’s customers declined from about 400 to 10 or 12, most 
of which were steamship lines. 


7. Wilson decided to stay in the hotel supply business in the 
San Francisco area, and in furtherance of that decision it made 
an effort to regain its lost business and to obtain new business. 
Gene Ray, the sales manager of Wilson’s Los Angeles division, 
was temporarily assigned to take over the San Francisco opera- 
tion. When he arrived in San Francisco he found matters in 
a chaotic state. Most of the employees had resigned without 
notice to accept employment with the Reliable Meat Company. 
Inventories of perishable fresh meat were at a dangerously high 
level. After surveying conditions in San Francisco, Mr. Ray 
recommended to the Wilson officials in Chicago that they go 
ahead and fight it out with Ed Heuck. The Chicago office left 
it entirely up to Mr. Ray’s judgment as to what should be done. 


8. For a number of years prior to the hearing, purveyors, 
including Wilson, who sold meat and meat products to hotels 
and restaurants in the San Francisco area, issued price lists 
of their products on Friday of each week setting forth the prices 
at which sales were to be made during the following week. Al- 
though the prices of the competing purveyors were not always 
identical, competition was such that prices listed by the different 
purveyors for a single item rarely varied more than two cents 
per pound. In order to meet this competitive variation in prices, 
the purveyors, including Wilson, authorized their salesmen to 
reduce the list price by not more than two cents if necessary to 
meet the price of a competitor. While the price lists were issued 
each week, the price of individual items on the price lists re- 
mained fairly constant for a number of weeks at a time. 
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9. When Mr. Ray took over as Wilson’s temporary manager, 
he continued the practice of issuing price lists as aforesaid and 
of authorizing salesmen to cut prices not more than two cents 
below list prices if necessary to make a sale. If a two-cent re- 
duction in price was not sufficient to induce the sale, however, 
the salesmen were instructed by Mr. Ray to call the office to 
obtain approval of a greater price cut. Wilson’s salesmen made 
such calls frequently and approval was often given for greater 
price cuts. 


10. Mr. Ray continued as acting manager of the Ed. Heuck 
Co., until the middle of March 1956 when he returned to the 
Los Angeles division of Wilson. He was replaced by George 
Horton. On or about April 16, 1956, the Ed. Heuck Co., opera- 
tions were transferred to Wilson’s “Davidson Meat Company” 
division, and thereafter Wilson carried on its hotel supply busi- 
ness in the San Francisco area under this name. The Ed. Heuck 
Co., was dissolved and a new subsidiary corporation was or- 
ganized with the same name, but was retained in an inactive 
status. 


11. Although respondent had large inventories of meat on 
February 15, 1956, when Mr. Ray took over as acting manager, 
most of the excess inventories were liquidated by April 16, 
1956, when respondent transferred large stocks of remaining in- 
ventories to its Los Angeles operation. 


12. When Mr. Horton took over as manager of Wilson’s 
Davidson division in San Francisco, he continued the practice, 
initiated by Mr. Ray, of having weekly meetings of salesmen 
and executive personnel, and instructed the salesmen to go out 
after the business and that if it was necessary to cut prices to 
get business, to call the office and obtain approval. Approval 
was frequently given for price cuts as great as 10 cents per 
pound, and on many occasions even greater cuts in prices were 
authorized to get business. During the period April through 
October 1956, Wilson’s Davidson division made numerous 
changes and deviations from its published price lists to divert 
business away from competitors. 


13. During the period April 16 through October 31, 1956, 
Davidson (not including other price discriminations) sold vari- 
ous cuts of beef to 32 different customers at prices lower than 
those quoted in its price list, which list price was charged to 
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other customers on or about the same dates for the same grade 
and cut of beef. The following table is a summary of such sales: 





No. Com- 
parable 
Sales to 
Others Range per 
at or Pound Total 
No. Items Above Below Value 
1956 Sold Below List List Price Below 
Name of Customer Dates List Price Price (cents) List 
Broiler Rest. 5/29-8/30 17 at 2-10 $ 41.86 
California Hotel 4/18-7/18 8 3 2-7 37.27 
Hal’s Club 4/20-10/31 49 31 2-7 260.70 
Internat’] Room 6/27-7/2 3 5 5-8 11.50 
Lake Merritt Hotel 4/20-10/26 9 1 2-13 34.32 
Lazy-V 8/3-10/5 8 10 8-8 180.26 
Olympic Hotel 
Steakery 4/23-10/25 83 £7 5 - 20 418.40 
Ott’s Drive-In 4/20-9/18 30 29 8 - 30 830.41 
Palace Hotel 5/29-8/16 14 12 3 - 18 47.81 
Ranch House 7/18-10/31 66 33 5 - 16 4,397.83 
Spinning Wheel 6/19-10/25 12 9 2-8 51.89 
Tokyo Sukiyaki 4/23-8/31 34 26 1-14 439.24 
Trader Vic Oakland 4/16-6/21 16 12 2-5 29.58 
Antlers Restaurant 5/19-8/28 9 10 2-15 24.74 
Carlmont, Inc. 5/11-10/12 14 9 2-17 56.10 
Dick’s Wonderful ( 
Food 5/15-7/24 6 4 5-8 28.67 
Don Hotel 4/20-7/2 3 3 1-5 11.41 
Sir Francis Drake 
Hotel 4/16-8/15 8 3 8 - 20 28.11 
Steve’s Blue Ox 8/6-10/25 9 7 2 13.45 
Tiki Bob 4/20-7/11 17 12 2-15 11.30 
Tiny’s Drive-In 7/3-7/24 8 7 2-8 35.04 
Topaz Room 5/3-10/18 15 12 2-10 37.54 
Brand’s Steak House 8/21-10/29 17 8 2-5 35.05 
Cigar Box 4/16-10/25 58 29 4-17 255.50 
Colonial Drive-In 7/3-10/25 9 5 2-8 39.88 
Hi-Fi Drive-In 5/7-10/18 12 11 2-5 79.50 
King’s Drive-In 6/18-9/5 28 13 10 410.00 
S. Burger 6/8-10/29 89 22 2-7 815.00 
Whizburger 9/21-10/29 15 8 2-7 95.50 
Rusty’s Drive-In 8/3-8/24 6 3 10 105.00 
Toni’s B.B.Q. 6/22-8/10 5 5 7-10 27.80 
Tony’s 8/10-8/23 4 1 4 1.56 


14. Many of the restaurants included in Finding 13 under 
the heading “No. of Comparable Sales to Others at or Above 
List Price” were in direct and active competition, in varying 
degrees, in the sales of meals to the public with some of the 
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restaurants listed opposite them under the heading “Name of 
Customers.” 


15. Fabricated beef cuts by purveyors to hotels and restau- 
rants in the San Francisco area are substantially uniform. 


16. A standard feather-boned strip is considered a 10-inch 
strip in the meat supply business in San Francisco. Each inch 
that is trimmed off the 10-inch strip increases the value per 
pound of the remaining feather-boned strip. If a 10-inch strip 
is trimmed to a 9-inch strip, the value per pound of the re- 
maining cut is increased from 9 to 12 cents per pound. 


17. Among hotel and restaurant suppliers in San Francisco, 
a 10-inch rib is considered a standard rib. When the 10-inch rib 
is cut down to a smaller size rib, value per pound is increased. 
If a 10-inch rib is cut to a 514% x 8 oven prepared rib, the value 
per pound is increased from 6 to 10 cents per pound. If the 
rib is trimmed to 41% x 7, the value per pound is increased 
over that of a 514 x 8 rib and if the rib is trimmed to a 3 x 6, 
the value per pound is increased over a 414 x 7 rib. 


18. During the period April 16 to October 31, 1956, eastern 
choice ribs sold from 2 to 15 cents per pound more than local 
or western choice ribs. During the week September 5-10 the 
spread was 7 cents per pound. During the week September 10-17, 
the spread was 12 cent per pound. During the period September 
17 to October 29, the spread was 15 cents per pound. 


19. Between the dates of April 23 and August 31, 1956, 
Davidson sold 3 x 6, 314 x 6, 4 x 5, and 4 x 6 eastern choice 
ribs to the Tokyo Sukiyaki Restaurant, San Francisco, at a 
price from 2 to 14 cents less than its list price for 414 x 7 east- 
ern choice ribs. On or about the same dates, 414 x 7 eastern 
choice ribs were sold by Davidson to other customers at the 
list price. The total of the price reductions without regard to 
the increased value of the smaller size ribs over those of the 
414 x 7 ribs amounted to $439.24. During this period the Tokyo 
Sukiyaki Restaurant purchased from Davidson approximately 
7,400 pounds of 3 x 6, 314 x 6, 4 x 5, or 4 x 6 ribs. The value 
of these ribs over those of 414 x 7 ribs was at least 10 cents 
a pound, making additional price reductions of approximately 
$740 to Tokyo Sukiyaki Restaurant during this period. 


20. To prepare a rib cut “chuck wagon type” the blade is 
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taken out, the backbone is loosened, the strap is removed and 
the rib is tied. This involves considerable extra work and the 
“chuck wagon style” rib has a value of approximately 10 cents 
per pound more than a regular 41% x 7 rib. 


21. During the period April 26 to June 22, 1956, Davidson 
sold to Ed’s Chuck Wagon at Belmont, California, 4% x 7 local 
choice ribs prepared “chuck wagon style” on 15 different oc- 
casions. Prices which Davidson charged ranged from a low of 
69 cents per pound to a high of 75 cents per pound. During 
this period Davidson’s list price for 414 x 7 western choice ribs 
with no extra trim or fabrication ranged from 67 to 73 cents 
per pound, and these cuts were sold to other customers at list 
prices. By reason of the special fabrication, Davidson granted 
a price reduction of approximately 8 cents per pound on all 
the 414 x 7 ribs which it sold to Ed’s Chuck Wagon Restaurant. 


22. During the period August 3 through October 5, 1956, 
Davidson sold to the Lazy-V Restaurant at San Bruno, Calif- 
ornia, choice 414 x 7 ribs prepared “chuck wagon style” at 
a price of 77 cents per pound. During the same period, Davidson 
sold 41% x 7 local choice ribs with no special fabrication to 


other customers at its list price of 80 to 85 cents per pound. 
The price reductions granted to the Lazy- V Restaurant by 
Davidson during this period by reason of the special fabrica- 
tion on “chuck wagon” cuts and the reduction from the list price 
amounted to 13 to 18 cents per pound. 


23. Between April 18 and October 2, 1956, Davidson sold 
to the California Hotel at Fresno, California, on 15 different 
occasions, eastern choice New York strips trimmed to 9 inches. 
Davidson charged the California Hotel its list price for eastern 
choice New York strips without any trim, except on some occa- 
sions when it charged from 2 to 5 cents above list. By reason 
of the special trim on these cuts, Davidson granted to the Calif- 
ornian Hotel price reductions ranging from 5 to 15 cents per 
pound. 


24. Between May 29 and October 5, 1956, Davidson sold to 
the Olympic Hotel Steakery of San Francisco, California, bone- 
less eastern choice strips trimmed to 9 inches and charged from 
5 to 25 cents per pound less than the value of these cuts with 
the special trim. In all but two transactions, the price charged 
was less than Davidson’s list price for boneless eastern choice 
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strips without any special trim. During the same period, 
Davidson sold boneless eastern choice strips without special 
trim to other customers at the list price. 


25. Whenever tenders (tenderloins) were supplied by David- 
son to the Olympic Hotel, the “tails” were cut off. This increased 
the value per pound of the remaining cut. 


26. On June 8, 1956, Davidson furnished to the Olympic Hotel 
six eastern choice tenders at a price of $1.35 per pound. On this 
same date, Davidson’s list price for eastern choice tenders was 
$1.42 per pound. Davidson continued to sell eastern choice tenders 
with the “tails” cut off to the Olympic Hotel at $1.35 per pound 
until August 13, 1956. Davidson’s list price on eastern choice tend- 
ers was increased to $1.50 per pound on July 30 and on August 11, 
1956, to $1.55 per pound. On August 13 the price to the Olympic 
Hotel was raised to $1.40 per pound where it remained through 
October. The amount of the price reduction granted to the 
Olympic Hotel by reason of the special trim in cutting off the 
“tails” of the tenders, and by reason of price reduction granted 
from Davidson’s list price, was from 17 to 25 cents per pound. 
During the same period, Davidson sold choice tenders without 
any special trim to other customers at its list prices. 


27. The Ranch House account was a new account, not pre- 
viously serviced by either the Ed. Heuck Co. or Davidson. The 
Ranch House had been a customer of the American Meat Com- 
pany, which lost the account to Davidson because American 
was unable to meet Davidson’s price cut on chuck wagon ribs 
of 7 cents a pound. The account was lost to American Meat 
Company for several weeks. Thereafter, American regained 
some sales to the Ranch House, but was not able, at least until 
October 31, 1956, to recover the business it lost to Davidson. 


28. The Lazy-V Restaurant account was also a new account 
previously serviced by the American Meat Company when 
Davidson cut the price to this account from 8 to 10 cents a pound 
and the American Meat Company was unable to meet this price 
cut because it was too low. The American Meat Company was 
not able, at least during the period August 3 through October 
4, 1956, to recover all the sales to this account lost to Davidson. 


29. As a result of price cutting by Davidson below its list 
prices charged other customers, Tesio Meat Company lost the 
accounts of the Emil Villa Hick’ry Pit restaurant located on 
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Telegraph Avenue, San Francisco, and in Hayworth, California, 
which had been purchasing meat from Tesio for 10 or 15 years. 
Davidson had offered these accounts eastern beef, which is 10 
to 15 cents higher than western beef, for the same price as 
western beef. Tesio was not able to get the Hick’ry Pit busi- 
ness back until October or November 1956, at which time it was 
able to get the busines back at its regular price. The Holly 
Meat Company and the Del Monte Meat Company also lost sales 
at the Hick’ry Pit because of the price cuts by Davidson. 


30. At the Elks Club, Davidson quoted prices which were 
10 to 15 cents below the market. While there are some minor 
variations in the prices charged by the various purveyors of 
meat in the San Francisco area, such prices are generally uni- 
form and seldom varied more than two cents per pound on an 
item. As a result of the price cuts, Davidson was successful in 
obtaining the Elks Club account from the Tesio Meat Company 
which lost the account for two or three months to Davidson. 
By virtue of the price cuts by Davidson the Tesio Meat Com- 
pany had to lower prices to other customers in order to keep 
the accounts. 


31. In the Monterey area, Davidson offered to sell the cus- 
tomers of Luce & Company meat at five cents a pound less than 
they were paying regardless of what the price was. As a result, 
Luce & Company lost some accounts and business and had to 
reduce prices to all its customers because of Davidson’s price 
reductions. 


32. As the result of cutting prices and offering special trim, 
Wilson was able to divert substantial sales from competitors in 
the Monterey area. During April 1956 Wilson sold beef cuts 
to two restaurants in this area, i.e., Mac’s Drive-In in Salinas 
and Sadies in Carmel. During the summer and fall of 1956, 
Wilson sold to Salinas Drive-In, Mac’s Drive-In, Santa Lucia Inn, 
and The Pub in Salinas; San Carlos Hotel, Spendrift, Steve’s 
Blue Ox, Casa Munnas, Kenny’s Market, Cerritos, Mark Thomas 
Inn, and Gallatin’s in Monterey; Spinning Wheel, Mission Ranch, 
Pilot’s Market, and Carmel Delicatessen in Carmel; and Los 
Laurel’s Lodge in Carmel Valley. 


33. As the result of price cutting by Davidson, Reliable Meat 
Company lost sales at the King’s Drive-In chain of restaurants 
on the San Francisco Peninsula, Lazy-V and Ricky’s in San 
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Bruno, Carriage House and El Rancho in Millbrae, Old Planta- 
tion and Hal’s in Los Altos, Green Mill in Cotati, Onstad’s in 
San Leandro, Officer’s Club and NCO Club at Travis Air Force 
Base, Mare Island Cafeteria System, Trader Vic’s and Oakland 
Willows in Oakland, and at other restaurants in Palo Alto, 
Sunnyvale, Mt. View, San Jose, Salinas, Carmel and Monterey. 


34. The following sales of beef were made by Davidson 
during the period April 1 through October 27, 1956: 


Weekly 
Weekly Average 
Period Period Average Weight Weight 
Ending Covered Amount Amount (Lbs.) (Lbs.) 
4-28-56 4 weeks $ 62,565.79 $ 15,641.44 116,750 29,187 
6-2-56 5 weeks 86,583.13 17,316.79 158,704 31,740 
6-30-56 4 weeks 88,879.65 22,219.91 155,750 38,937 
7-28-56 4 weeks 105,474.16 26,368.54 173,536 43,384 
9-1-56 5 weeks 175,712.41 85,142.48 284,015 56,803 
9-29-56 4 weeks 119,856.64 29,964.16 193,347 48,336 
10-27-56 4 weeks 112,614.72 28,153.68 -186.499 46,624 


35. During the period April 1 to October 27, 1956, Davidson 
sold meat products at a loss of $152,636.69. During a corres- 
ponding period in 1955, respondent sold meat products at a 
profit of $4,433.84. Of the $152,636.69 lost in the 1956 period, 
$130,696.86 was lost on the sale of carcass products, of which 
90% were beef. 


86. Most of Davidson’s losses in the San Francisco area were 
due to the fact that Davidson was selling beef products at such 
a small margin over costs of products sold that there was no 
chance of making a net profit. For the month of April 1956, the 
gross profit (the margin over cost without any deduction for ex- 
pense) on sales of beef by Davidson at San Francisco was $3.37 
per cwt., while the gross profit for the year to April 28, 1956, 
was $5.33 per cwt. For the month of May, the gross profit on 
sales of beef was $2.56 per cwt., while the accumulative gross 
profit for the year to May 31 was $5 per cwt. For the month 
of August, the gross profit on beef items on sales totaling $175,- 
712.41 was only $404.24 or 14 cents per cwt. The accumulative 
gross profit for the year to August 31 was $4.22 per cwt. Dur- 
ing the month of September, respondent sold $119,856.64 worth 
of beef and sustained a gross loss on the sale of this beef in 
the amount of $1,022.52 or a gross loss of 53 cents per cwt., 
on all beef that was sold by Davidson during the month of 
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September. In other words, during the months of September, 
Davidson sold beef for less than the cost of the beef to it. 
During the month of October, the gross profit on beef sales 
was $2.54 per cwt., compared with the accumulative total for 
the year of $3.69 per cwt. 


37. For the year ending October 27, 1956, Wilson’s total 
net sales and operating revenues in all areas and from all sources 
were $608,968,452 and its net income after taxes was $7,146,260.° 
Wilson used its sales and profits from its interstate operations 
to subsidize Davidson’s large losses on sales in the San Francisco 
area, and Wilson was able to recoup such losses from other geo- 
graphical areas and from profits in the sales of its many other 
products. 


38. The selective price reductions of Wilson in the San Fran- 
cisco area were drastic, the prices at which it sold some of its 
products to favored customers were unreasonably low in that 
products were sold at or below cost to respondent, and about 
75 percent of its business, April-October 1956, was obtained 
through price cutting. These price reductions to selected cus- 
tomers bore no realistic relation to respondent’s costs or the 
prices charged by its competitors in the hotel and restaurant 
supply business in the San Francisco area. The discriminatory 
price reductions by respondent and the sale of meat and meat 
products at such prices were not made in good faith to meet 
the lawful and equally low prices of its competitors in the sale 
of products of like grade, quality and quantity and were not 
made in response to surplus inventories or changing market 
conditions. The discriminatory price-cutting campaign was waged 
to lessen competition from Reliable Meat Company and other 
competitors in the business of distributing and selling meat and 
meat products in the San Francisco area. Respondent’s com- 
petitors are relatively small independent purveyors. The acts 
of the respondent diverted substantial business from competitors 
to itself and substantially and adversely affected the hotel and 
restaurant supply business in the San Francisco area. 


39. The following sums were spent by Davidson to furnish 
free meat to certain of its customers or their employees during 
the period May 1 to October 31, 1956: May, $391.78; June, 
$539.36; July, $529.40; August, $701.25; September, $413.92; 


® Moody’s Industrial Manual, 1958, p. 608, quoting from reports filed by Wilson with the 
Securities and Exchange Commission, 
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October, $667.23. During the period May 2 to October 30, 1956, 
gifts of meat and meat products were furnished in substantial 
quantities to Grace Line, Ricky’s, Palace Hotel, Ranch House, 
Sabella’s, and Tokyo Sukiyaki, or their employees. Gifts in 
smaller amounts were furnished to a number of Davidson’s 
other customers. 


40. The making of meat gifts to customers was not a gen- 
eral or common practice among the hotel purveyors in the San 
Francisco area. Aithough Davidson’s competitors in the San 
Francisco area made gifts of meat to chefs or customers on in- 
frequent occasions, none of them engaged in the practice as ex- 
tensively as Davidson did during 1956. At the time of the hear- 
ing in March 1958, Davidson was still giving meat to customers 
or their employees, but the volume of such gifts had been cut 
down considerably from that in 1956, and was done only where 
necessary to keep from losing business. 


41. Monthly reports for May through October, inclusive, were 
sent by Davidson to Wilson in Chicago, Illinois, showing the 
amounts of money represented each month for “customer’s 
meat.” While the Chicago officials complained generally about 
the high operating costs of Davidson, no specific objection was 
made to the giving away of more than $550 each month in the 
form of gift packages to Davidson’s customers or their em- 


ployees. 


42. On 67 different dates between April 2, 1956, and April 
2, 1957, Davidson issued checks payable to George L. Horton 
or William Oots in payment of expense vouchers filed by them. 
In every instance these checks were indorsed by the payee and 
delivered to one Joseph Tenner or Joseph Tennenbaum, the same 
person, who acted as a broker in obtaining busines for David- 
son. These payments were entered on Davidson’s accounts and 
records as payments to George L. Horton and William Oots and 
not to Joseph Tenner or Joseph Tennenbaum who actually re- 
ceived the proceeds. The only indication in the records of David- 
son that the payments were made to Joseph Tenner or that 
Joseph Tenner had any business relationship with Davidson 
was contained in expense vouchers submitted by Mr. Horton 
or Mr. Oots. There was no indication of the payments to Mr. 
Tenner on the accounts payable ledger or other regular books 
of account maintained by Davidson. In the absence of special 
knowledge of the method of such payment, it would have been 
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impossible from an audit or examination of the regular books 
and records of Davidson to discover that any money was being 
paid to Tenner by Davidson. 


43. Joseph Tenner handled for Davidson the accounts of 
Tokyo Sukiyaki, Steakery, Sabella’s, Capri Room, Beachcomber, 
Taam Yee, Cigar Box, Morning Glory Restaurant, and Lake 
Marion Hotel. All these accounts received special trim and re- 
duced prices. Tenner was getting paid from both the buyers and 
Davidson. Tenner sold not only meat but also vegetables, chick- 
ens, fish, fur coats, cars, or anything else that anyone would 
want to buy. His reputation was such that he could not obtain 
a bond. Davidson paid Tenner $25 each week and $162.50 each 
month to cover expenses, irrespective of the volume of meat 
sold by him. Tenner was not carried on the payroll of the 
Davidson Meat Company as a salesman. He did not participate 
in retirement privileges or the insurance coverage enjoyed by 


the employees of Davidson. 


44, Entries were made in Davidson’s account payable ledger 
showing that payment of $4,625.50 was made to George L. 
Horton and $75 was paid to William Oots, when in truth and 
in fact, payments of these sums were made by Davidson to 
Joseph Tenner or Joseph Tennenbaum. 


45. During the period February 28 to March 9, 1956, when 
Gene Ray was acting manager of Wilson’s hotel and restaurant 
supply business at San Francisco, and commencing on April 16, 
1957, upon instructions from Wilson officials in Chicago, pay- 


ments were made directly to Joseph Tenner. 


46. The accounts, records and memoranda kept by Davidson 
did not fully and correctly disclose all its transactions with 
Joseph Tenner or the nature thereof. 


47. The activities of Davidson were under the supervision 
and control of Wilson officials in Chicago, Illinois, in charge of 
Wilson’s hotel and restaurant supply business. 


48. The discriminatory pricing activities described above, 
including the instances of special fabrication and trim, con- 
stituted unfair, unjustly discriminatory or deceptive practices 
or devices and the granting of undue or unreasonable prefer- 
ences to those accounts receiving lower prices than paid by 
other accounts for the same products. 
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CONCLUSIONS 


I 


As is seen from the Preliminary Statement, paragraph III 
of the complaint alleges first that respondent granted to certain 
favored accounts reductions in the prices of meat and meat 
products not granted to other accounts. In the same sentence 
paragraph III also alleges that respondent accorded preferential 
handling and special services to such favored accounts and sup- 
plied the favored accounts with free promotional items not 
offered or given to other accounts. Paragraph III asserts that 
by reason of these three charges respondent engaged in unfair, 
unjustly discriminatory and deceptive practices or devices in 
commerce and made or gave in commerce undue and unreason- 
able preferences and advantages to particular persons to the 
injury of respondent’s competitors and in wilful violation of sec- 
tion 202(a) and (b) of the act. 

The evidence establishes without question that respondent 
engaged in the practice of selling beef and beef products at lower 
prices to some accounts than it charged other accounts. Of course 
mere differences in prices to different customers for the same 
kind and quality of meat may not be, without more, per se 
violations of section 202 of the act. Section 202(a) prohibits 
unfair or unjustly discriminatory practices or deceptive practices 
or devices, and section 202(b) makes it unlawful to make or 
give in commerce any undue or unreasonable preference to any 
locality or person or to subject any locality or person to any 
undue or unreasonable prejudice or disadvantage. The over- 
riding issues are whether the discriminations charged consti- 
tute unfair or unjustly discriminatory practices or devices under 
section 202(a) and undue or unreasonable preference or ad- 
vantage under section 202(b). 

Respondent claims that there are variances in quality of meat 
within the same grade and that complainant has not shown that 
the differences in price were not due to differences in quality. 
The evidence is quite clear that respondent sold the same kind 
and quality of beef to the accounts which it obtained by price- 
cutting as it sold to other customers at or about its list prices. 

Respondent also intimates that inventory surpluses due to in- 
ability to forecast sales accurately may have caused the price 
differences because beef is perishable and prices are cut to move 
beef under such circumstances. Respondent introduced no in- 
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ventory records to support this alleged possibility and such a 
vague and general claim in view of the identified sales of spe- 
cific items at deep-cut prices while the list or higher prices were 
charged other customers at the same time for the same products 
has little probative value. The evidence also demonstrates that 
respondent did not cut prices to meet equally low prices offered 
by its competitors or because of any other reason which would 
be an exculpatory defense under Section 2 of the Clayton Act 
(15 U.S.C. § 18) if such defenses should be regarded as im- 
ported into the administration of our act. 


The evidence is abundantly plain that respondent engaged in 
an aggresive price-cutting program to get business, that while 
it issued weekly price lists and charged some customers list 
prices it covertly made cuts, some of them deep, on a negotiated 
basis in an effort to add accounts being serviced by respondent’s 
competitors, that some of the reduced prices reflected less than 
the cost of the meat to respondent and that respondent’s com- 
petitors lost accounts to respondent or business to respondent 
because they were unable to sell meat at a loss. The selective 
price-cutting was “predatory” in the sense that respondent 
sought to divert business from competitors to itself by such 
price-cutting. Since reduced prices to some accounts to the 
injury of respondent’s competitors was alleged in the complaint 
“predatory” pricing is covered by the complaint as one leg of 
the allegedly illegal discrimination and the nature of the dis- 
criminatory pricing is relevant to the issues as to whether the 
practice is unfair or unduly discriminatory under section 202 (a) 
or amounts to an undue or unreasonable preference under section 
202(b). Since, however, the complaint alleges that respondent 
“. . . granted to certain favored accounts ... reductions in 
the prices of meat and meat products not granted to other 
accounts . . .” [emphasis supplied], and such alleged facts are 
said by the complaint to constitute violations of both (a) and 
(b) of section 202, the complaint* in our opinion does not include 
within its scope any separate charge, apart from the discrimina- 


® The complaint as originally filed has not been amended. Section 203 (7 U.S.C. 193) of the 
act reads in part, “. . . At any time prior to the close of the hearing the Secretary may 
amend the complaint; but in case of any amendment adding new charges the hearing shall, 
on the request of the packer, be adjourned for a period not exceeding fifteen days.” In the 
proposed legislation culminating in the act these provisions appeared for the first time in a 
bill reported out by the House Committee on Agriculture following hearings at which packer 
attorneys complained of administrative hearings in which the charges in complaints are not 
sufficiently specific. See Meat Packer Hearings, Series D (May 1921), before House Com- 
mittee on Agriculture, 67th Cong., Ist Sess., pp. 436-450. 
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tion, of selling meat below cost or at unreasonably low prices’ 
in violation of the “unfair” provisions only of section 202(a). 


The discriminatory pricing carried on as it was, constituted 
in our opinion violations of subsections (a) and (b) of section 
202 of the act. It was an unfair and unjustly discriminatory (per- 
haps also deceptive) practice under (a) and an undue or un- 
reasonable preference under (b) to the favored accounts. A 
good deal has been said and written about the merits and de- 
merits of the more sophisticated forms of price discrimination 
such as quantity discounts, functional discounts, use of excess 
plant capacity, etc., but what we have here is a crude and primi- 
tive type. Respondent unabashedly and vigorously solicited ac- 
counts serviced by competitors on the basis of whatever price 
cuts from its list and below competitive prices it would take to 
get the accounts. These buccaneering tactics took a large number 
of accounts away from smaller competitors, launched a “price 
war” and lowered the price level for all purveyors. 

Respondent argues, however, that it is not enough to make a 
violation under this section of the act that competitors lost 
accounts to respondent. Respondent says that competitors may 
have found other customers or accounts for the business lost 
to respondent and that there is no evidence in the record show- 
ing the competitive picture in the market before and after the 
pricing practices in issue. Respondent, then, seems to be raising 
the issue of the necessity of so-called “broad injury” to com- 
petition generally rather than so-called “narrow injury” or 
injury only to a competitor or competitors. For recent treat- 
ments of this subject under the antitrust laws, see Edwards, 
The Price Discrimination Law, The Brookings Institution (1959), 
Report of the Attorney General’s National Committee to Study 
the Antitrust Laws (1955), pp. 163-170, and Dirlam and Kahn, 
Fair Competition: The Law and Economics of Antitrust Policy, 
Cornell University Press (1954), pp. 119-137, 202-231. 


But our act was intended not only to have broader scope than 
the antitrust laws but to require less in the way of proving ad- 
verse effects of proscribed trade practices.* In fact the act was 
promulgated because the then existing antitrust statutes as in- 
terpreted and applied were considered inadequate for the proper 


7 Section 3 of the Robinson-Patman Act (15 U.S.C. § 13a) makes unlawful under criminal 
sanction for any person engaged in commerce, in the course of such commerce “. . . to sell, 
or contract to sell goods at unreasonably low prices for the purpose of destroying competition 
or eliminating a competitor.” 

® See excerpts from legislative history attached hereto as an appendix. 
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regulation of packer trade practices. Neither (a) nor (b) of 
section 202 specifies that any “competitive injury,” “lessening 
of competition,” or “tendency to monopoly” be demonstrated 
by evidence as an essential element of any offense thereunder.° 
And the complaint does not allege violation of section 202(e) 
by way of creating a monopoly or of “restraining commerce.” 


If, however, to violate section 202 of the act, price discrimina- 
tion must carry with it evidential exposition of competitive in- 
jury the record discloses numerous accounts taken away from 
competitors by respondent’s selective price-cutting with con- 
sequent loss of profits and also a lowering of the price level 
for all purveyors. 


If we should assume that the so-called “broad injury” prin- 
ciple should govern here and “lessening of competition” gener- 
ally or “tendency to monopoly” are to be read into (a) and (b) 
of section 202, our statute,?° as well as the Clayton Act," in- 
tended to “nip monopolistic practices in the bud.” A powerful 
competitor with enormous resources such as respondent, one 
of the “big” packers against whom the act was primarily 
directed, should not be allowed to continue or repeat predatory 
discriminations in price of the kind found. Carried further than 
respondent did, the practice could result in a complete monopoly 
of the hotel and restaurant meat supply business in the San 
Francisco area or whatever other locations respondent carries 
on such a business. The statute does not demand that adminis- 
trative action must hang on the benevolence of the exercise of 
a power to monopolize. It is enough that the discriminations 
“may” have substantial effects in the forbidden direction, and 


*In Federal Trade Commission v. Simplicity Pattern Co., 360 U.S. 55 (1959), the Supreme 
Court held that cost justification and absence of “competitive” injury are not available us 
defenses to a charge of discrimination in services or facilities under Section 2(e) of the 
Clayton Act, as amended by the Robinson-Patman Act, because the statute does not so provide 
and the court commented additionally (p. 68), “. . . And with respect to the absence of 
competitive injury requirements, it suffices to say that the antitrust laws are not strangers 
to the policy of nipping potentially destructive practices before they reach full bloom. Cf. 
Klor’s Inc. v. Broadway Hale Stores, 359 U.S. 207 (1959). Furthermore, it has not been 
the custom to include evidence of competitive injury or to make findings thereon in pro- 
ceedings involving “unfair, unjustly discriminatory or deceptive” practices or devices under 
section 312(a) of the act. For descriptions of the variant proscriptions under that section 
of the act see Flavin, “‘The Packers and Stockyards Act, 1921,” 26 George Washington Law 
Review, 161, 173-174 (1958). 

10 See excerpts from legislative history attached hereto as an appendix. 


11 Federal Trade Commission v. Simplicity Pattern Co., supra, footnote 9. 
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“may” means only “probably” and perhaps only “possibly.’%* 
Corn Products Refining Co. v. Federal Trade Commissivn, 324 
U.S. 726, 738, 742 (1945). 


Respondent stoutly and indignantly defends itself upon the 
ground that it had a “right to survive” in the hotel and res- 
taurant meat supply business in the San Francisco area and 
that whatever it did that is found objectionable was done for 
this purpose when it suffered the loss of business occasioned by 
Ed Heuck’s walkout. Respondent says that it was merely trying 
to get back its fair share of the business in the area. 


We might observe first in considering this defense that re- 
spondent, to borrow a phrase ffom negligence law, was respon- 
sible for a kind of “contributory negligence.” Respondent did 
not place Heuck under contract to refrain from engaging in a 
competing business although such a contract is permissible under 
California law (Section 16601 of California Business and Pro- 
fessions Code). But if Heuck had been guilty of improper con- 
duct, pan delicto defenses have been rejected repeatedly in anti- 
trust cases. Moore v. Meade’s Fine Bread Co., 348 U.S. 115 
(1954) (illegal boycott) ; Kiefer-Stewart Co v. Seagram & Sons, 


13 While the Report of the Attorney General’s National Committee to Study the Antitrust 
Laws (1955) shows most of the committee in favor of the so-called “broad injury” principle 
as the test for the validity of price discrimination, the report nevertheless says (pp. 327-328, 
355): “There should be no predatory preclusive tactics, such that their natural effect would be 
to enable the user to eliminate rivals without regard to their efficiency, or at least to place 
them under serious handicaps irrelevant to their efficiency. It should be noted as a practical 
matter that predatory competition in this sense can usually only be waged where a consider. 
able degree of market power already exists, or where an attempt is being made to use a 
long purse in order to destroy or coerce rivals. Such conduct is regarded therefore as sympio- 
matic either of monopoly or the intent to monopolize, or both, although it may not be neces- 
sary for those possessing market power in high degree to use such methods in order to gain 
or to keep monopolistic advantages from their position. Conversely, the accusation of ‘preda- 
tory’ or ‘cutthroat’ practices often turns out on examination not to stem from the abuse of 
significant degrees of market power, but from the uncomfortably active pressures of compe- 
tition itself. Only by examining the facts, including the market, is it possible to answer 
these important questions, among others: whether the low prices or other alleged predatory 
acts were temporary and for the purpose of destroying or coercing rivals; or whether they 
were undertaken to meet competition, or to increase profits under high level production at 
low cost, or for some equally proper competitive purpose; whether the profit-seeking interests 
of the company under attack would have been served by predatory or oppressive tactics; and 
so forth. These facts bear not on the justification for predatory conduct—there is none—but 
on the issue of whether such conduct exists. 


* *£+ * *& * 


“Price discrimination may also take the form of predatory price cutting in selected areas 
or on selected products in order to eliminate competitors or to force them to follow a price 
or other policy. The essence of this conduct is its temporary nature; for it only exists in order 
that prices may eventually be raised once rivals are removed or coerced. Such predatory price 
discrimination must, however, be carefully distinguished from vigorous competition, where 
prices are not cut for such temporary purposes, but in order to permit more efficient firms 
to earn higher profits at low prices than at high prices, or for some other equally competi- 
tive reason.” 
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840 U.S. 211 (1951) (infraction of antitrust laws); Fashion 
Originators’ Guild v. Federal Trade Commission, 312 U.S. 457 
(1941) (fashion piracy). The same should be true here. Re- 
spondent’s plea of self-defense comes with ill grace from a large 
and presumably progressive and efficient distributor of meat and 
meat products. A small competitor might in desperation feel 
justified in resorting to such tactics temporarily but we should 
think respondent would consider them beneath its stature in 
the industry. 

Respondent also presents the defense that no evidentiary 
demonstration has been made that the hotels and restaurants 
which were favored by the reduced prices competed in the sale 
of meals to the public with the hotels and restaurants not so 
favored. Respondent then invokes Swift & Co. v. Wallace, 105 
F.2d 848 (7th Cir. 1939), which is said to hold that there can 
be no breach of section 202(b) unless there is competition be- 
tween those preferred and those prejudiced. In its opinion the 
court said (p. 854): 

“In our opinion the Secretary excluded from consid- 
eration three factors, or elements, the consideration of 
which is essential to the making of a valid finding of 
undue and unreasonable preference and advantage when, 
as in the instant proceedings, the evidence shows the 
existence of these factors: (a) competition between peti- 
tioner and other packers, (b) competition between peti- 
tioner and the purveyors, and (c) the lack of compe- 
tition between the party to whom the alleged undue 
preference and advantage was given and the party dis- 
criminated against.” [Emphasis supplied.] 

This part of the opinion holds then that the record evidence 
in that case disclosed lack of competition between the parties 
preferred and those not preferred, namely, institutional buyers 
from Swift who got longer terms of credit from Swift than the 
purveyors or jobbers who also bought from Swift for resale. 
The opinion should be viewed against the decision of the Secre- 
tary which regarded the granting of the different terms <* 
credit and the allowance of discounts to certain customers as 
per se violations regardless of evidence in the record to the 
effect that the longer terms of credit to institutions than to 
other customers and the allowance of discounts to a few hotels 
and restaurants were due to the fact that its competitors, in- 
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cluding the purveyors who were also customers of Swift did 
so. Isolating from the setting, if that can be done, the holding 
hailed by respondent, we have at most an apparent ruling that 
there is no illegal preference or advantage under the act where 
price differences by a packer are to different classes of cus- 
tomers.* The hotels and restaurants among whom price dis- 
criminations were made here were in the same customer class. 
And, at any rate there is ample evidence in this record by way 
of locations of the restaurants, types of beef and beef products 
purchased, etc., to demonstrate, and the hearing examiner offi- 
cially noticed, that many of the restaurants preferred were in 
competition in the sale of meals to the public with restaurants 
not preferred, 

We cannot avoid the temptation, however, to observe that 
section 202(b) of the act is a copy of Section 3 of the Inter- 
state Commerce Act (49 U.S.C. § 3) and that the common re- 
lationship between those preferred and those not preferred 
needed under the comparable provisions in that act is simply 
the relationship of purchasers of transportation from the carrier. 
There need be no competition in the sale of the commodity car- 
ried and indeed the preference need not be even in the carriage 
of the same commodity. Secretary of Agriculture v. United 
States, 347 U.S. 645, 654-655 (1954). While a competitive re- 
lationship must exist between those advantaged and those not 
advantaged or prejudiced where a secondary line of competition 
is alleged to have been injured under Section 2(a) of the 
Clayton Act as amended by the Robinson-Patman Act, we do 
not understand this to be the law under the original provisions 
of Section 2 of the Clayton Act retained in the present 2(a) 
or under that part of the provisions added by Section 1 of the 
Robinson-Patman Act which deal with injury to competition 
with the person granting the discriminatorily low price. In fact, 
the Clayton Act was passed to eliminate local price-cutting by 
monopolists or would-be monopolists and the local beneficiaries 
were obviously not in competition with the interstate or out-of- 
state customers who paid the higher prices. See Atlas Building 
Products Co. v. Diamond Block & Gravel Co., 269 F.2d 950, 954 


13 Section 202 was intended to make unlawful a practice of packers to pay higher prices to 
producers for agricultural commodities in a particular area than elsewhere where the packer 
wished to make it difficult for a competitor to get adequate volume for his processing plant in 
the area. See attached appendix. Producers in the favored area under such circumstances would 
not be in competition with producers in the non-favored areas except in the matter of selling to 
the packer. 








338 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 315 


(10th Cir. 1959) (citing Moore v. Meade’s Fine Bread Co., 348 
U.S. 115 (1954)) holding geographical price discrimination a 
violation of Section 2(a) of the Clayton Act and disagreeing 
with the United States Court of Appeals for the Seventh Cir- 
cuit in Anheuser-Busch, Inc. v. Federal Trade Commission, 
cert. granted, 361 U.S. 880 (1959). 


II 


Paragraph III of the complaint asserts that respondent ac- 
corded preferential handling and special services to favored ac- 
counts and not to other accounts. Findings of Fact 15-26 are 
concerned with the evidence in connection with this charge and 
it is seen that respondent made special fabrications which in- 
creased the per pound value of the meat without making a 
charge therefor and indeed sold the products at less than prices 
for standard cuts. But it does not appear that the special fabri- 
cations made available to the accounts involved were not also 
obtainable at a price by other accounts. The discriminations 
present here were more a form of price discrimination than in- 
stances of special services or preferential handling not made 
available to other accounts. Therefore the discussion and con- 
clusions above apply also to this form of price discrimination. 


III 


The final allegation in paragraph III of the complaint is that 
respondent “. . . supplied such favored accounts with free pro- 
motional items not offered or given to other accounts .. .”4 
and this is said to constitute violation of subsections (a) and 
(b) of section 202 of the act. It is undisputed that respondent 
made substantial gifts of meat to the chefs or cooks for some 
of its customers and in a few cases to the customers themselves. 
The complainant’s case in this connection veers off in the later 
stages of the proceeding from the claimed discrimination in 
not giving or offering the free promotional items, namely the 


*%* This allegation resembles prohibitions of Section 2(d) of the Clayton Act which provides: 
“That it shall be unlawful for any person engaged in commerce to pay or contract for the pay- 
ment of anything of value to or for the benefit of a customer of such person in the course of 
such commerce as compensation or in consideration for any services or facilities furnished by 
or through such customer in connection with the processing, handling, sale, or offering for 
sale of any products or commodities manufactured, sold, or offered for sale by such person, un- 
less such payment or consideration is availahle on proportionally equal terms to all other cus- 
tomers competing in the distribution of such products or commodities.” [Emphasis supplied.] 
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meat gifts, to all accounts, to a position that what the record 
discloses is “commercial bribery” (in radio broadcasting the 
current vernacular is “payola’) and that the making of any 
such gift of meat to any employee of a customer or to any 
customer amounts to an “unfair” practice under section 202(a). 
Complainant seeks a cease and desist order in this connection 
only against making any meat gifts to any customer or em- 
ployee of a customer. The complaint has not been amended, how- 
ever, and the gravamen of the charge is discrimination in the 
making of the gifts which is alleged to violate not only sub- 
section (a) of section 202 prohibiting unfair, wnduly discrim- 
matory and deceptive practices or devices but also subsection 
(b) which makes unlawful to make or give any undue or un- 
reasonable preference or advantage to any particular person 
or locality. 


Since it may very well be that the practice followed by re- 
spondent of getting or keeping business by substantial gifts of 
meat to chefs for hotels and restaurants is an unfair practice 
under section 202(a) regardless of the discriminatory aspects 
(see Midwest Farmers v. United States, 64 F.Supp. 91 (D.C. 
Minn. 1945)) we do not wish to conclude that respondent vio- 
lated the act by not making meat gifts available on proportion- 
ately equal terms to all customers or their employees and we 
do not think we should issue a cease and desist order against 
the donation of any meat to any customer or employee of any 
customer as a business-getting technique, apart from discrimina- 
tion among customers, because we do not consider such viola- 
tion charged in the complaint. 


IV 


Respondent admits that Davidson made some 67 payments 
to Joe Tenner during the period April 1956 to March 1957 for 
securing business for Davidson, and that none of the payments 
were made directly or entered on its formal accounts. Checks 
were drawn payable to either its manager, Mr. Horton, or its 
assistant manager, Mr. Oots, who endorsed them over to Joe 
Tenner. The only notations of such payments were on expense 
account vouchers submitted by either Horton or Oots. Tenner 
was not carried on the payroll as an employee, nor was there 
any indication that the payments to him were for services per- 
formed. There was likewise no indication of payments to Tenner 
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on the accounts payable ledger or other regular books of ac- 
count maintained by Davidson. In the absence of special knowl- 
edge of the method of such payment, it would have been im- 
possible from an ordinary audit or examination of the regular 
books and records of Davidson to discover that any money was 
being paid to Tenner by Davidson. 


The only explanation suggested as to why this mysterious 
method of paying Tenner was followed was a statement by Mr. 
Frank, Davidson’s office manager. He said it was his under- 
standing that Tenner was not placed on the payroll because he 
was unable to obtain a bond. This reason seems hardly a satis- 
factory explanation. The Chicago officials knew of the arrange- 
ment and, if they wanted to employ an unbonded salesman, 
there appears no legal reason why they could not have done so. 


The complaint alleges that, by reason of the foregoing, re- 
spondent wilfully failed to keep such accounts, records and 
memoranda as would fully and correctly disclose all transac- 
tions involved in its business, in violation of section 401 of the 
act, and that respondent wilfully made false entries in its ac- 
counts and records and wilfully neglected to make full, true 
and correct entries in such accounts and records of all facts and 
transactions appertaining to its business, in violation of section 
402 of the act which makes applicable Section 10 of the Federal 
Trade Commission Act. 


Respondent candidly admits that the manner in which Tenner 
was paid was not a good business practice, and states that it 
would not follow the same procedure again. It denies, however, 
that respondent made false entries in its accounts and records 
in connection with the payments. 


Secton 203 of the act provides for the issuance of a cease 
and desist order against packers for violations of Title II of 
the act, whereas section 402 of the act appears in Title IV. By 
section 402 packers are made subject to Section 10 as well as 
Sections 6, 8 and 9 of the Federal Trade Commission Act, but 
none of these sections provide for the issuance of a cease and 
desist order. Section 10 contains its own method of enforcement, 
i.e., criminal prosecution. Consequently we have no jurisdiction 
here to issue a cease and desist order against a packer for vio- 
lation of section 402 in regard to false records. Of course regis- 
trants under Title III of the act may be proceeded against 
administratively for violation of any provision of the act by 
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virtue of Public Law No. 729, 78th Congress (7 U.S.C. § 204). 
We do not have such a situation here. 

We do not wish to imply, however, that an administrative 
proceeding seeking a cease and desist order cannot be instituted 
against a packer where the false records are alleged to violate 
section 202 (a), 7.e., to constitute an “unfair, unjustly discrimina- 
tory, or deceptive practice or device in commerce.” In such a 
case, however, the violation charged would be breach of section 
202(a) and not section 402 of the act. Since section 401 con- 
tains all the authority apparently needed to correct record de- 
ficiencies of packers and no proof of wilfulness is required under 
that section, it is difficult to visualize a situation that would 
justify the indirect approach suggested under section 202(a). 


This brings us to the charge that respondent failed to keep 
such accounts, records, and memoranda as fully and correctly 
disclose all transactions involved in its business in violation of 
section 401 of the act. 


Section 401 of the act simply provides that “. . . Whenever 
the Secretary finds that the accounts, records, and memoranda 
of any [packer] do not fully and correctly disclose all trans- 
actions involved in his business, the Secretary may prescribe 
the manner and form in which such accounts, records, and mem- 
oranda shall be kept . . .” The section contains no requirement 
with respect to either wilfulness or intent; nor is it necessary to 
find that the records are false before corrective action may be 
taken. All that is necessary is a showing that they do not 
fully disclose all transactions involved in the packer’s business. 
That respondent’s records were wanting in this regard is obvious. 
Moreover, while it may be argued that respondent’s records were 
not “false,” they certainly were misleading to say the least, and 
it appears that respondent intended them to be. During Ed 
Heuck’s tenure as manager, payments to Tenner were concealed 
in the manner described. When Mr. Ray was temporary manager, 
the payments to Tenner were entered on the books in a regular 
way. When Mr. Horton took over as manager, they were again 
concealed, and it was not until after the investigation leading 
to this proceeding was begun that respondent again ordered that 
proper entries be made. The fact that Tenner could not be 
bonded appeared to be no deterrent to proper entries during 
Mr. Ray’s tenure or after March 1957, which makes the sug- 
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gested explanation unconvincing. In addition, Mr. Horton of- 
fered no testimony in his affidavit as to why the concealment 
was resumed. The record does not disclose the real motive, but 
the facts and circumstances are sufficiently suspicious to justify 
an order directing respondent to keep proper records, even 
though Tenner is no longer with the company. 


ORDER 


Respondent, Wilson & Company, Inc., acting by or through 
its officers, agents, and employees directly or indirectly, shall 
cease and desist from discriminating in price between purchasers 
of meat and meat food products of like grade and quality where 
the effect of such discrimination may be substantially to lessen 
competition or tend to injure, destroy or prevent competition 
with any competitor of Wilson & Company, Inc.: Provided, That 
nothing herein contained shall prevent Wilson & Company, Inc., 
from discriminating in price where a lower price is made or 
granted to any purchaser or purchasers in good faith (1) to 
meet an equally low price of a competitor, or (2) in response 
to changing conditions affecting the market for or the market- 
ability of meat and meat food products, or (3) to make due 
allowance for differences in the cost of processing, sale, or 
delivery resulting from the differing methods or quantities in 
which such meat and meat food products are to such persons 
sold or delivered. 


Respondent, Wilson & Company, Inc., acting by or through 
its officers, agents, and employees, shall prepare and maintain a 
register of the names and addresses of all its officers, employees, 
agents, brokers, or other representatives, and shall make, in 
accordance with generally accepted accounting principles, regu- 
lar and appropriate entries in its formal accounting records, 
to disclose fully and correctly any payment of salaries, wages, 
commissions, brokerage, or other compensation to any such 
person. 


The charges in the complaint not covered by the foregoing 
provisions of this order are dismissed. 
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APPENDIX 


Excerpts from the Legislative History of the 
Packers and Stockyards Act, 1921 (7 U.S.C. 181 e¢ seq.) 


Meat Packer Hearings (Series D) before 
the Committee on Agriculture, House of 
Representatives, 67th Congress, 1st Ses- 
sion (May 1921) 


343 


p. 26 CONGRESSMAN ANDERSON OF MINNESOTA 
(sponsor of one of the bills that were the subjects of 


the Hearings) : 


“T think the way to regulate prices is to create in 
the industry, as far as it is possible to do it, healthy 
conditions of competition. The trouble with us here- 
tofore has been that we have dealt with the fact after 


it has become an accomplished fact. We have 


not 


undertaken to deal with a monopoly until after a thing 
has become a monopoly, and then we have sought to 
divide it into its constituent parts and compel those 
parts to compete all over again. I think that has been 
a failure in each and every instance. What this bill 
seeks to do is to prohibit the particular conditions 
under which monopoly is built up, and to prevent a 
monopoly in the first place and to induce healthy 


competition.” 


Report No. 77, House of Representatives, 
67th Congress, 1st Session: 


“A careful study of the bill, will, I am sure, convince 
one that it, and existing laws, give the Secretary of 
Agriculture complete inquisitorial, visitorial, super- 
visory, and regulatory power over the packers, stock- 
yards, and all activities connected therewith; that it 
is a most comprehensive measure and extends further 
than any previous law in the regulation of private 
business, in time of peace, except possibly the Inter- 


state Commerce Act.” 
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Floor Discussion, House of Representatives 
(61 Congressional Record, pp. 1801-1888) 


“MR. HAUGEN: ***The bill further coordinates the 
duties of the Secretary of Agriculture so that it pre- 
vents overlapping of authority and duplication of juris- 
diction of the other departments of the Government 
having regulatory powers which previously existed. 
The object sought is to preserve and hold on to all 
the powers granted to regulate and to prevent abuse 
and unfair practices, or, in other words, not to weak- 
en but to strengthen existing laws *** [Emphasis 
supplied.] 


“MR. LUCE: *** I find that the Federal Trade Com- 
mission Act sums up its purposes in two lines, de- 
claring that ‘unfair methods of competition in com- 
merce are declared unlawful.’ *** I would like to have 
some gentleman show me in the bill on page 5, sec- 
tion 202, any authority given to the Secretary of 
Agriculture which is not already in the hands of the 
Federal Trade Commission. 


“MR. ANDERSON (House floor manager): Is the 
gentleman familiar with the intrepretation placed by 
the Federal Trade Commission and the courts upon 
the language ‘unfair methods of competition?’ 


“MR. LUCE: Not to such an extent that I would not 
be glad to further enlightment. 


* * * 


“MR. ANDERSON: As to the intent of the language 
‘unfair competition’ it includes acts which constitute 
a violation of the rights of the competitor, and it must 
be a method which is used by a competitor on the 
same plane*** For instance, the method of competi- 
tion used by the manufacturer which we might think 
was a violation of the moral rights of the wholesaler 
would not be a violation of the Federal Trade Com- 
mission Act, because the interpretation of that is that 
it must be an unfair method as between competitors 
who stand on the same plane. This [section 202 of the 
pending bill] goes further than that, as it affects the 
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public interest to a large extent, and the unfair com- 
petition or unfair practices as between the packer and 
the general public, the packer and the producer, and 
any other agency connected with the marketing of 
livestock*** 


* * * 


“MR. RAYBURN: We gave the Federal Trade Com- 
mission wide powers, but not as wide as they give the 
Secretary of Agriculture under this bill*** 


“MR. LUCE: ***I object to legislation like this, openly 
proclaimed as going further than ever before in the 
way of interference with the private business of the 
country*** 


“MR. ANDERSON: ***Industry is progressive. The 
method of industry and of manufacture and distribu- 
tion change from day to day, and no positive iron- 
clad rule of law can be written upon the statute books 
which will keep pace with the progress of industry. 
So we have not sought to write into this bill arbitrary 
and iron-clad rules of law. We have rather chosen to 
lay down certain more or less definite rules, rules 
which are sufficiently flexible to enable the administra- 
tive authority to keep pace with the changes of 
methods in distribution and manufacture and in in- 
dustry in the country. 


“MR. SANDERS of Indiana: ***The Clayton Anti- 
trust Act deals with monopolies, and this act also 
deals with monopolies and other matters dealt with 
in the Clayton Antitrust Act. Is it proposed by the 
present act to embrace practically everything that is 
made unlawful in the Clayton Act? 


“MR. ANDERSON: I think the prohibitors of this act 
go further than the prohibitions in the Clayton Act. 
For instance, one of the sections of the Clayton Act 
prohibits discriminations in prices as between locali- 
ties, and then contains a sort of nullification clause, to 
the effect that it shall not prevent anybody from choos- 
ing his own customers or making discriminations in 
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prices where there is a difference in quality or a dif- 
ference in transportation charges, and so forth, while 
this bill makes any undue or unreasonable discrimina- 
tion as between localities or betwen persons unlawful. 
[Emphasis supplied.] 


“MR. SANDERS of Indiana: I think the bill seems 
pretty clear so far as dealing with things that are 
made unlawful under the Clayton Act are concerned, 
but the other matters in there are so general that I 
just wondered whether the gentleman from Minnesota 
could tell some of the evils outside the question of 
monopolies and other things dealt with in the Clayton 
Act that it is proposed to remedy in this act. 


* * * 


“MR. ANDERSON: ***For instance, it is asserted that 
in their attempt to get control of the cheese business and 
of the butter business of the country they will go into a 
locality and for a time buy cream there at a high price. 
After they have driven out all competitors by that 
high price they will drop to a lower price. It has 
been asserted, for instance that where a new packing 
plant was being started up as an independent concern 
they would establish concentration points all around 
that packing plant at strategic points on the railroads 
radiating from the packing plant, and then for a time 
pay relatively high prices for hogs and cattle at these 
concentration points, and thus deprive the new packing 
plant of the opportunity to purchase the hogs and 
cattle which would naturally come to them in their 
own territory, and compel them to go long distances 
to get their supplies and keep their plant going. Then 
there are the so-called practices of ‘wiring on’ and of 
‘split shipments’ and various other practices which the 
packers have engaged in, at least according to the 
Federal Trade Commission, which would be prohibited 
by this act. 


“MR. SANDERS of Indian: Is it proposed to cover 
that by section 202(a) ? 


“MR. ANDERSON: Yes. 


ee 
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“MR. SANDERS of Indiana: The reason I asked that 
question was that it occurred to me that if it really 
was the intent of the committee to deal with the ques- 
tion of deceptive practices as to prices, that ought to 
be made definite. Otherwise, the court would probably 
contrue this as not dealing with the question of prices. 


“MR. ANDERSON: I do not think it was the intention 

of the committee to give the commission the power to 
fix prices. It was rather to deal with the practices 
which were used in connection with the prices that 
was sought to be reached under this provision. 


“MR. SANDERS of Indiana: Is it really the intention 
to prevent discriminating between different territories 
and compel them to treat every locality in the same 
way? 


“MR. ANDERSON; Yes. Of course, the preference 
would have to be an undue or unreasonable preference. 
If the preference was a reasonable one in view of the 
general practices in the business, anyone engaged in 
it would not be prohibited by this act. In the last 
analysis, what is prohibited in the act would have to 
be determined by the court. 


“Now, I want to call attention to the fact that for 
the most part the bill does not deal with offenses es- 
sentially criminal in character. Jt deals with offenses 
against good business, against good morals in busi- 
ness. This is the reason that the particular procedure 
adopted in this bill was adopted***” [Emphasis sup- 
plied.] 
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(No. 6453) 


J. M. MADDEN v. JOE WALLER, G. & W. CATTLE COMPANY, CORN 
BELT COMMISSION COMPANY, AND WILLIS AHRENS. P&S 
Docket No. 2377. Decided April 14, 1960. 


Petition for Reconsideration—Dismissal 


The order of January 28, 1960, is supported by the facts and the law ap- 
plicable thereto. The petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


This is a reparation proceding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. 

On January 28, 1960, an order was issued directing Michael 
F. Guilfoyle, Jr., an individual doing business as Corn Belt 
Commission Company, to pay $3,677.03 to complainant as re- 
paration with interest thereon at the rate of five percent per 
annum from September 13, 1957, until paid in full. The order 
is based upon the conclusion that, in violation of section 307 of 
the act (7 U.S.C. 208), said Guilfoyle has failed to pay com- 
plainant $3,677.03 of the net proceeds resulting from the sale 
of 63 heifers which Guilfoyle doing business as Corn Belt Com- 
mission Company sold for complainant’s account. The order dis- 
misses the complaint insofar as it relates to respondent Waller, 
Ahrens, and G. & W. Cattle Company. A copy of the order was 
served upon Guilfoyle on February 1, 1960. On February 15, 
1960, which was within the time prescribed by section 202.21 
of the rules of practice (9 CFR 202.21), there was filed a peti- 
tion for reconsideration of the order. An order was issued on 
February 16, 1960, which stayed the order of January 28, 1960, 
pending the issuance of a further order in the proceeding. On 
March 8, 1960, complainant filed an answer to the petition for 
reconsideration requesting that the petition be denied on the 
ground that the reparation order is sustained by the evidence 
and is in accordance with the law. 


The petition for reconsideration is devoted in the main to the 
reargument of the issues determined in the reparation order. 
While a careful consideration of the petition leaves us convinced 
that the case was correctly decided, certain of the contentions in 
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the petition deserve mention. One is that we erred in directing 
the reparation order against Michael F. Guilfoyle, Jr. because 
he “is not and never has been named as an individual respond- 
ent; and his only connection with this matter has been as one of 
the partners of respondent G. & W. Cattle Company and as 
the proprietor of respondent Corn Belt Comission Company.” 


The evidence shows without dispute that Corn Belt Commis- 
sion Company is simply a trade name of Michael F. Guilfoyle, Jr. 
and that the one is identical with the other. The record discloses 
that a copy of the formal complaint, together with a copy of 
the investigation report prepared by the Department, was served 
by registered mail upon Guilfoyle. A letter addressed to Guil- 
foyle from the Director of the Livestock Division accompanied 
such papers. This letter reads in part as follows: 


“Enclosed is a copy of a complaint filed by J. M. Mad- 
den, Sturgis, South Dakota, seeking reparation from 
you in the amount of $3,677.03. . . . This complaint 
is served on you in accordance with provisions of the 
rules of practice governing proceedings under the 
Packers and Stockyards Act.” 


The record further discloses that at the oral hearing Guilfoyle 
was represented by counsel, testified in his own behalf and pre- 
sented his defense on the merits of the case. On direct exami- 
nation Guilfoyle was asked: “And you are one of the named 
defendants in this proceeding?” His answer was, “Yes, sir.” 
At no time prior to the filing of the petition for reconsideration 
did Guilfoyle raise the issue that he was not a proper party to 
the proceeding or that Corn Belt Commission Company was not 
a real party respondent. 

From the above it seems apparent to us that Michael F. Guil- 
foyle, Jr. is a party to this proceeding and that he was neither 
deceived nor misled by the designation under which he was sued. 
The effect of directing the reparation order against Guilfoyle is 
to correct the name of a person who is already a respondent 
and not to make or substitute a new party. We believe, there- 
fore, that the direction of the reparation order against Guilfoyle 
is proper. See*Davis, et al. v. Jennings, et al., 78 Nebr. 462, 111 
N. W. 128 (1907); Swanson Automobile Company v. Stone, 
187 Ia. 309, 174 N. W. 247 (1919) ; Hartley v. Jerry’s Radio and 
Electric Shop, 74 S. D. 87, 48 N. W. 2d 925 (1951); Nelson, et 
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al. v. Glenwood Hills Hospital, 240 Minn. 505, 62 N. W. 2d 73 
(1953). See also annotation 124 A.L.R. 128. 


It is also urged in the petition for reconsideration that com- 
plainant’s cause of action was barred because “complainant’s 
cause of action, if any, accrued on or before August 18, 1957; 
complainant’s informal complaint, filed on October 19, 1957, 
made no reference to respondent Corn Belt Commission Com- 
pany; and complainant’s final complaint, filed on November 18, 
1957, in which reference was for the first time made to respond- 
ent Corn Belt Commission Company, was untimely filed more 
than ninety days after the accrual of any alleged cause of action 
against respondent Corn Belt Commission Company.” 


Section 309(a) of the act (7 U.S.C. 210(a)) provides: 


“Any person complaining of anything done or omitted 
to be done by any stockyard owner, market agency, or 
dealer . . . may, at any time within ninety days after 
the cause of action accrues, apply to the Secretary by 
petition which shall briefly state the facts, whereupon 
the complaint thus made shall be forwarded by the 
Secretary to the defendant... .” 


The record discloses that on October 17, 1957, complainant’s 
attorney sent a letter to the district supervisor of the Packers 
and Stockyards Branch, Sioux City, Iowa. This letter sets forth 
the amount claimed by complainant; it mentions respondents 
Guilfoyle, Waller, Ahrens and G. & W. Cattle Company; it 
refers to the transactions in question; and it was accompanied 
by copies of available papers relating to such transactions. The 
letter was received by the district supervisor on October 19, 
1957. We believe that the letter meets the requirements of sec- 
tion 309 of the act with respect to the application to the Secre- 
tary “by petition.” However, even if it should be concluded that 
the letter does not contain the essential facts necessary to con- 
stitute a petition within the meaning of section 309 of the act, 
the fact remains that the formal complaint was filed within 
ninety days after the cause of action accrued. The record shows 
that the formal complaint was filed on November 18, 1957, and 
that Guilfoyle completed selling the 63 heifers in question on 
September 12, 1957. 


Upon reconsideration of the order of January 28, 1960, we 
conclude that the order should stand and, accordingly, the stay 
order of February 16, 1960 is vacated. 
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Michael F. Guilfoyle, Jr. shall comply with the order of 
January 28, 1960, within thirty days from the date hereof. 


(No. 6454) 


In re EUDORA LIVESTOCK AUCTION COMPANY. P&S Docket No. 
2450. Decided April 19, 1960. 


Operating as Market Agency or Dealer While Insolvent— 
Cease and Desist—Consent Order 


Respondent consented to an order requiring it to cease and desist from 
operating as a market agency or dealer while insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed October 8, 1959, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. Respondent is charged 
with being insolvent and operating as a market agency and 
dealer while insolvent. On March 14, 1960, respondent filed an 
amended answer in which (1) it admits the allegations con- 
tained in the complaint except that respondent denies that it is 
now insolvent; (2) it consents to the issuance, without oral 
hearing, of an order, with findings of fact, (a) requiring re- 
spondent to cease and desist from operating as a market agency 
or dealer while insolvent, and (b) requiring respondent to de- 
posit the gross proceds received from the sale of livestock on 
a commission basis in a separate bank account designated ‘‘Cus- 
todial Account for Shippers’ Proceeds” or by a similar identi- 
fication, and not withdraw funds therefrom for any purposes 
except those for which shippers’ proceeds may be properly used, 
in accordance with section 201.42 of the regulations under the 
act (9 CFR 201.42). The Livestock Division filed a recommenda- 
tion stating that it is satisfied from an investigation of respond- 
ent’s present financial condition that respondent is solvent and 
recommending that an order be issued in accordance with the 
order consented to by respondent. 
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FINDINGS OF FACT 


1. The Eudora Livestock Auction Stockyard, Eudora, Arkan- 
sas, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. 

2. Respondent, an Arkansas corporation, is registered with 
the Secretary of Agriculture as a market agency and dealer at 
the stockyard, and at all times mentioned herein was so regis- 
tered. 

8. Respondent as of the time of issuance of the complaint 
was insolvent. 


4, Respondent, while insolvent, operated as a market agency 
and dealer at the stockyard. 















CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4, re- 
spondent has wilfully violated section 312 of the act (7 U.S.C. 
213). Inasmuch as complainant has joined with respondent in 
recommending the issuance of an order in accordance with the 
order consented to by respondent, such an order will be issued. 








ORDER 


Respondent shall cease and desist from operating as a market 
agency or dealer while insolvent. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis in a separate 
bank account designated “Custodial Account for Shippers’ Pro- 
ceeds” or by a similar identifying designation and shall not with- 
draw funds therefrom for any purposes except those for which 
shippers’ proceeds may be properly used, in accordance with 
section 201.42 of the regulations under the act. 


This order shall become effective on the sixth day after ser- 
vice and copies hereof shall be served upon the parties. 
















(No. 6455) 






In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided April 20, 1960. 
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Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current schedule of 
rates and charges up to and including May 31, 1961. 

Mr. Harold Carter, for Livestock Division, Agricultural Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seg.). The respondents are 
now operating under an order issued on December 23, 1959 
(18 A.D. 1404), authorizing assessment of the current tempo- 
rary schedule of rates and charges to and including May 31, 
1960, unless modified or extended by further order before the 
latter date. 

By a petition filed on March 25, 1960, the respondents re- 
quested that the current temporary schedule of rates and charges 
be extended to and including May 31, 1961. 


Prior to the issuance of the order of December 23, 1959, 
authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
Lotified the Hearing Clerk of a desire to be heard. Inasmuch 
-S the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or any rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order are 
unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 

Since the parties are agreed, the petition is granted and the 
order of December 23, 1959, is continued in effect during the 
life of this order. 

This order shall become effective on June 1, 1960, and remain 
in effect to and including May 31, 1961, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 6456) 


In re JOHN L. COOPER, W. HOMER RENN AND CHARLES C. DISH- 
MAN, partners, d/b/a COOPER COMMISSION COMPANY. P&S 
Docket No. 2416. Decided April 26, 1960. 


Suspension of Registration—Effective Date 


The suspension of registration ordered in the order of March 8, 1960, shall 
become effective June 27, 1960. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER EXTENDING EFFECTIVE DATE 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued March 8, 1960, suspending the registration of 
John L. Cooper and Charles C. Dishman, d/b/a Cooper Com- 
mission Company, until these respondents demonstrate that 
they are solvent. Such order was to be effective March 29, 1960, 
but by an order dated March 21, 1960, the effective date of the 
order of March 8 was extended to April 28, 1960. Respondents 
Cooper and Dishman request a further extension of 60 days 
of the effective date of the suspension order to give them an 
opportunity to put their business in a solvent condition and 
complainant does not object to such request as it appears that 
livestock shippers will not be financially prejudiced by the 
extension. 


Accordingly, the suspension of the registration of John L. 
Cooper and Charles C. Dishman, d/b/a Cooper Commission 
Company, in the order of March 8, 1960, shall become effective 
June 27, 1960. If, however, these respondents demonstrate their 
solvency prior to the effective date of this order, the suspension 
of respondents’ registration shall not become effective and this 
order will be appropriately amended. 


(No. 6457) 


In re DAYROLD E. DAvis. P&S Docket No. 2464. Decided April 
26, 1960. 
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Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until such 
time as he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Mr. Will Rogers, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 20, 1960, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary as a dealer to buy and sell live- 
stock for his own account at several posted stockyards and is 
charged with being insolvent, failing to pay for livestock pur- 
chased and failing to keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
his business. A copy of the complaint and a copy of the rules 
of practice were served upon respondent January 25, 1960. 

At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 
20 days after such service, and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwith- 
standing such notice, respondent has not filed an answer. The 
matter was referred to Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 
On March 16, 1960, the hearing examiner filed a report con- 
taining proposed findings of fact and conclusions and recom- 
mending that respondent be found to have violated the act as 
charged, that respondent’s registration be suspended for a period 
of 30 days and thereafter until he demonstrates that he is no 
longer insolvent and that respondent be ordered to cease and 
desist from failing to pay for livestock purchased at a posted 
stockyard and to keep accounts, records and memoranda which 
will fully and correctly disclose all transactions involved in his 
business. No exceptions to the hearing examiner’s report were 
filed. 
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FINDINGS OF FACT 


1. Respondent, Dayrold E. Davis, is an individual whose ad- 
dress is Hobart, Oklahoma. Respondent is registered with the 
Secretary under the act as a dealer at the Hobart Stockyards, 
Hobart, Oklahoma, and at the public livestock markets of the 
Amarillo Livestock Auction Company, Amarillo, Texas, the Ada 
Livestock Auction, Inc., Ada, Oklahoma, and the Woodward 
Livestock Commission Company, Woodward, Oklahoma, all of 
which are posted stockyards subject to the provisions of the act, 
and at all times mentioned herein respondent was so registered. 


2. Respondent is insolvent in that he is unable to pay his 
current obligations as they become due in the usual course of 
business. 


8. Respondent purchased livestock at the public livestock 
market of the Ada Livestock Auction, Inc., Ada, Oklahoma, and 
has failed to pay that firm approximately $47,000 due and owing 
by respondent for such livestock. 


4. Respondent, during 1959, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all trans- 
actions involved in his business as a dealer under the act in that 
the only records kept by him during 1959 relating to his trans- 
actions as a dealer were bank statements, copies of bank de- 
posit slips and accounts of purchases and sales that were furn- 
ished him by various market agencies. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, re- 
spondent is insolvent within the meaning of the act of Congress 
approved July 12, 1943 (7 U.S.C. 204). By reason of the facts 
set forth in Finding of Fact 3, respondent wilfully violated sec- 
tion 312 of the act (7 U.S.C. 213) and by reason of the facts 
set forth in Finding of Fact 4, respondent has wilfully violated 
section 401 of the act (7 U.S.C. 221) and section 201.46 of the 
regulations issued thereunder (9 CFR 201.46). 


Respondent should be ordered to cease and desist from failing 
to pay for livestock which he purchases in commerce and to 
keep accounts, records and memoranda which will fully and 
correctly disclose all transactions involved in his business. Also, 
respondent’s registration under the act should be suspended for a 
period of 30 days and thereafter until such time as he demon- 
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strates that he is no longer insolvent. See, In re Loren Nickell, 
16 A.D. 1229 (1957) and the case cited therein; In re D. W. 
Knight, d/b/a Knights Market, 18 A.D. 897 (1959). 


ORDER 


Respondent shall cease and desist from failing to pay for 
livestock purchased in commerce. 

Respondent shall keep accounts, records and memoranda which 
will fully and correctly disclose all transactions involved in his 
business. 

Respondent’s registration is suspended for a period of 30 days 
and thereafter until such time as he demonstrates that he is no 
longer insolvent. At the request of respondent, when he mak-s 
such a showing, a supplemental order will be issued in this 
proceeding terminating such suspension after the 30-day period. 

This order shall become effective on the sixth day after service 
hereof upon respondent. Copies shall be served upon the parties. 


(No. 6458) 


In re S1oux CiTy STocK YARDS COMPANY. P&S Docket No. 425. 
Decided April 29, 1960. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing its current rates and charges 
up to and including December 31, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on December 30, 1957 
(16 A.D. 1241), authorizing assessment of the current tempo- 
rary schedule of rates and charges. 

On November 9, 1959, a petition was filed on behalf of the 
respondent requesting that the order of December 30, 1957, be 
continued in effect to and including December 31, 1961. 
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Prior to the issuance of the order of December 30, 1957, 
authorizing increases in the rates and charges, notice of the peti- 
tion therefor was published in the Federal Register, and, al- 
though interested persons were afforded an opporutnity to indi- 
cate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


Pursuant to requests of the Livestock Division and with the 
concurrence of the respondent, the time within which the Divi- 
sion could file an answer to the respondent’s petition was ex- 
tended to April 29, 1960, in order to afford the Division an op- 
portunity to complete an analysis of the current operations of 
the respondent, anticipated changes in circumstances during 
the next several months, and other factors which have a bearing 
upon the respondent’s rates and charges. 


On April 28, 1960, the Livestock Division, by its attorney, filed 
an answer stating that such an analysis of the information 
available to the Division has been completed. On the basis of 
such analysis, which included information submitted to the 
Division at and as a result of conferences between representa- 
tives of the Division and of the respondent, the Livestock Divi- 
sion recommended that the respondent’s petition filed on Novem- 
ber 9, 1959, be granted. 

Since the parties are agreed, the petition is granted and the 
order of December 30, 1957, is continued in effect during the 
life of this order. 

This order shall become effective on June 1, 1960, and remain 
in effect to and including December 31, 1961, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6459) 


P&S Docket No. 2467. Dismissed April 14, 1960, by Zhomas J. 
Flavin, Judicial Officer. 


(No. 6460) 


JEROME KANTRO COMPANY v. HYMAN GOLDSAMT & Co. PACA 
Docket No. 7773. Decided April 4, 1960. 


Purchase After Inspection—Liability 


Since the lettuce was purchased after inspection by respondent’s agent, re- 
spondent is liable for the purchase price. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association of Central Cali- 
fornia, Salinas, California, for complainant. Respondent pro se. Miss 
Lenore H. Langford, President Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on September 8, 1959, complainant 
seeks an award of reparation in the amount of $352, alleged to 
be the purchase price of a carload of lettuce sold and delivered 
to respondent in April 1959. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
on October 6, 1959. A copy of the report of investigation was 
served upon complainant’s representative on October 7, 1959. 
An answer was filed on behalf of respondent on October 20, 
1959, in which it is alleged that the car of lettuce was in very 
poor condition upon arrival and that it was rejected to the 
railroad by respondent. 


Since the amount claimed in this proceeding is under $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant requested 
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that his formal complaint and attached exhibits be considered 
as his opening statement. Respondent did not file an answering 
statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Jerome Kantro, doing busi- 
ness as Jerome Kantro Company, whose address is P. O. Box 
1090, Salinas, California. 


2. Respondent is a partnership composed of Hyman Goldsamt 
and Gussie Goldsamt, doing business as Hyman Goldsamt & Co., 
whose address is 336 Washington Street, New York, New York. 
At the time of this transaction, respondent was licensed under 
the act. 


3. On or about April 25, 1959, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of lettuce containing 640 cartons of Favor brand, 2- 
doz. size, then on track at Chicago, Illinois, at an agreed price 
of 40 cents per carton, plus vacuum cooling, for a total contract 
price of $352, f.o.b. shipping point, basis “inspection acceptance 
track Chicago” by respondent’s agent J. Fine Co. 


4. The contract was negotiated by Steinberg Bros. Company, 
a broker at Chicago, Illinois, who acted in the transaction as 
agent for complainant. 


5. The lettuce referred to in Finding of Fact No. 3 was 
shipped in car SFRD 13765 from Glendale, Arizona, on or about 
April 20, 1959, to complainant at Kansas City, Missouri, and was 
diverted on April 23, 1959, to Steinberg Bros. Company at 
Chicago, Illinois. 


6. On April 25, 1959, the lettuce was inspected and accepted 
on track at Chicago by respondent’s agent J. Fine Co., and the 
car was diverted to respondent at New York City. 


7. Respondent has failed to pay complainant the agreed pur- 
chase price of $352, or any part thereof. 


8. The formal complaint was filed on September 8, 1959, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


According to respondent’s answer, its failure to pay the pur- 
chase price of the lettuce is based upon the alleged poor condi- 
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tion of the lettuce upon arrival at New York City. A Federal 
inspection at New York on April 29, 1959, showed numerous 
condition factors and some Bacterial Soft Rot, and the inspector 
was unable to determine the grade of the lettuce on account of 
excessive condition factors. 


However, this appears to have been a purchase and acceptance 
after inspection on track at Chicago by respondent’s agent. There 
were apparently no express warranties or representations of any 
kind by the complainant. In a sale made on the basis of the 
buyer’s own inspection and judgment, there are no implied 
warranties as to quality, condition, or merchantability; and the 
buyer is liable for the full purchase price regardless of any de- 
terioration subsequently found in the commodity. A & R Lettuce 
Co. v. United Fruit & Produce, 16 A.D. 605; St. Paul Fruit Co. 
v. Fradet Fish & Fruit Co., 17 A.D. 495. April 25, 1959, the date 
of this transaction, was a Saturday, and there are no Market 
News quotations for that day. But on Friday, April 24, 1959, 
best Arizona lettuce sold in car lots on the Chicago market at 
75 cents to 85 cents per carton, f.o.b. shipping point. In view of 
the low f.o.b. price of 40 cents per carton, plus vacuum cooling, 
which respondent agreed to pay for the lettuce in question, re- 
spondent could hardly have expected to receive good quality let- 
tuce. Respondent’s failure to pay complainant the agreed pur- 
chase price of the lettuce was in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$352, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $352, plus interest 
thereon at the rate of 5 percent per annum from May 1, 1959, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 6461) 


L. GILLARDE SONS COMPANY v. MATHEW MERCURIO. PACA Dock- 
et No. 7707. Decided April 5, 1960. 


Allowance Agreement—Damages 


Complainant agreed to reduce the contract price if respondent performed 
certain acts in connection with the railroad claim. As respondent did 
not carry out his part of the agreement, respondent is liable for the 
balance of the contract price less nominal damages of $1 for breach on 
the part of complainant. 


Complainant pro se. Nadler & Nadler, of Youngstown, Ohio, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on April 6, 1959, complain- 
ant alleges that it sold a carload of lettuce to respondent on 
December 11, 1958, delivered Youngstown, Ohio; that pursuant 


to such contract complainant diverted, on the date of sale, car 
PFE 8627, a rolling car, to respondent at Youngstown, Ohio; 
and that this car, which had been shipped from Yuma, Arizona, 
on December 9, 1958, arrived in Youngstown on December 18, 
1958, having been delayed in transit and showing signs of freez- 
ing damage. Complainant further alleges that a federal inspec- 
tion, made on December 18, 1958, verified the presence of freez- 
ing damage; that respondent then refused to take the shipment 
unless he was given an allowance of 25¢ per carton; that com- 
plainant granted respondent this allowance, on condition that 
complainant would retain all claim rights against the carrier and 
on the further condition that respondent would perform certain 
acts in connection with the claim, as instructed by complainant. 
Complainant further alleges that respondent then accepted the 
shipment and paid to complainant the purchase price of the 
shipment, less the agreed allowance, but that respondent failed 
to file a claim with the carrier in regard to the shipment, as 
agreed by the parties; that respondent’s failure to protect the 
claim, in accordance with the agreement entered into by the 
parties, is a violation of section 2 of the act, for which com- 
plainant now seeks—as reparation—the balance of the purchase 
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price, granted to respondent as a allowance in the agreement 
of December 18. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on July 13, 1959. A 
copy of the formal complaint and a copy of the report of investi- 
gation was served upon respondent on the same date. 


Respondent filed an answer to the formal complaint on July 
30, 1959, alleging that the lettuce involved herein was purchased 
as U. S. No. 1 grade, delivered Youngstown, Ohio; that the 
lettuce failed to make grade at destination, in violation of the 
agreement between the parties; and that complainant offered 
respondent 25¢ per carton reduction on the purchase price, as 
an allowance for the breach of warranty with respect to the 
grade of the lettuce on arrival in Youngstown. Respondent, in 
his answer, denies that, at the time the reduction was made, 
he agreed to give the claim rights on this carload to com- 
plainant, and further denies that he agreed to file a protest with 
the carrier or to take any steps to protect any claim against 
the carrier. 


Since the amount in dispute is less than $500, the issues are 
determined in accordance with the shortened method of pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant to such procedure, complainant filed an open- 
ing statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Sons Company, is a corporation 
whose address is 141 West Jackson Boulevard, Chicago, Illinois. 


2. Respondent, Mathew Mercurio, is an individual whose 
address is 201 West Front Street, Youngstown, Ohio. At the 
time of the transaction involved herein, respondent was licensed 


under the act. 


3. On December 11, 1958, in the course of interstate com- 
merce, complainant sold to respondent 581 cartons of lettuce, 
2-dozen size, Littleman brand, at an agreed contract price of 
$2.30 per carton, or a total of $1,336.30, delivered Youngstown, 
Ohio. This lettuce was contained in car PFE 8627 shipped from 
loading point in Yuma, Arizona, on December 9, 1958, and was 
diverted from loading point in Yuma, Arizona, on December 9, 











364 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 362 


1958, and was diverted to respondent on the date of sale, Decem- 
ber 11, 1958. 


4. Car PFE 8627 arrived at contract destination, Youngs- 
town, Ohio, on December 18, 1958. A federal inspection for 
condition was made of the carload there that same day, at which 
time it was found that the “TEMPERATURE OF [the] PRO- 
DUCT: At doorway TOP [was] 33°F” [and at] BOTTOM 30°F.” 
The inspection certificate revealed that “. . . bottom layer boxes 
throughout load stock in contact with floor racks frozen 1 to 2 
inches into boxes and so located as to indicate damage occurred 
in present position .. .” 


5. Following this inspection, respondent refused to take the 
shipment unless an allowance was granted to him by complain- 
ant. Complainant and respondent then entered into an agree- 
ment which provided for an allowance to respondent of 25¢ 
per carton, or a total of $145.25 on the shipment, provided 
claim rights against the carrier in regard to this shipment were 
assigned to it and provided respondent would: (a) file a pro- 
test with the carrier on account of delay in transit, freeze dam- 
age and condition; (b) have the carrier segregate the frozen 
packages and secure a notation from the railroad agent; (c) 
furnish complainant an accounting of the frozen packages, as 
well as the good order package, as well as all related papers, 
in order that complainant might file a claim against the carrier 
for damages. 


6. Pursuant to this later agreement, respondent accepted the 
shipment involved herein but has failed to comply with that 
part of the agreement of December 18, 1958, relating to the 
railroad claim, upon which the allowance of $145.25 was based. 


7. The delivered purchase price of this shipment is $1,336.30, 
of which sum respondent has paid $1,191.05 on account. 


8. The formal complaint was filed on April 6, 1959, which 
was within 9 months after alleged cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that complainant, on December 11, 1958, sold 
to respondent the carload of lettuce in question at a price, de- 
livered Youngstown, Ohio, of $2.30 per carton; that the carload 
was diverted to respondent on the date of sale; and that the ship- 
ment arrived at Youngstown on December 18, 1958. It is like- 
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wise undisputed that the lettuce was federally inspected on 
December 18 and showed freezing damage on arrival at Youngs- 
town; that this fact was communicated to complainant by re- 
spondent; and that complainant thereafter agreed to reduce the 
contract price of the lettuce 25¢ per crate. 


It is at this point that the parties fall into disaccord. Com- 
plainant alleges that the reduction was given to respondent with 
the understanding that respondent would protect all claim rights 
against the carrier accruing as the result of freeze damage and 
delay in transit and would assign the claim rights to complain- 
ant. Respondent denies this allegation and alleges that he never 
agreed to secure claim rights for, or to assign any claim rights 
to complainant in connection with this shipment. The burden 
of proving its affirmative allegation, by a preponderance of the 
evidence rests upon complainant. Anonymous, 13 A.D. 709; 
Anonymous, 10 A.D. 1363. In support of such burden, complain- 
ant offers in evidence a copy of a wire addressed to respondent, 
dated December 18, 1958, which contains the following message: 


“IN ACCORDANCE WITH TELEPHONE CONVER- 
SATION WE INSTRUCTING BANK REDUCE 
DRAFT PFE 8627 25¢ CARTON OR $145.25. IN CON- 
SIDERATION WE RECEIVE ALL CLAIM RIGHTS 
ON CAR. YOU ARE TO FILE PROTEST WITH 
RAILROAD ACCOUNT DELAY, FREEZE DAMAGE 
AND CONDITION, SEGREGATE FROZEN PACK- 
AGES AND SECURE NOTATION FROM RR AGENT 
AND FURNISH US ACCOUNTING ON FROZEN 
PACKAGES AS WELL AS GOOD ORDER PACK- 
AGES IN ORDER ENABLE US FILE CLAIM, AS 
WELL AS ALL OTHER PAPERS REQUIRED.” 


Complainant also offers in evidence a wire dated December 
18, 1958, addressed to the Dollar Savings and Trust Co. of 
Youngstown, Ohio, authorizing a reduction in the amount of 
$145.25 of the draft drawn against car PFE 8627 in favor of 
complainant, as well as three letters dated, respectively, Janu- 
ary 15, 1959, Frebuary 21, 1959, and March 10, 1959, addressed 
to respondent and signed by complainant’s traffic manager, L. 
A. Stronberg. These letters refer to the allowance granted re- 
spondent, in return for his agreement to procure necessary 
papers in regard to the claim against the carier. 


Respondent filed an answering statement denying complain- 
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ant’s allegation that respondent agreed to protect and assign the 
railroad claim for the benefit of complainant. On being con- 
tacted by an investigator from the Department on June 18, 
1959, respondent, in substance, reiterated his earlier statement 
but has at no time produced any documentary evidence to sub- 
stantiate his position. In view of all the evidence, it is our opin- 
ion that complainant has sustained the burden of proving that 
respondent was to take steps to protect and assign all claims 
against the carrier to complainant, and it is so concluded. 
With respect to the actions of the parties under the terms of 
the foregoing contract, it is undisputed that respondent was 
granted the reduction promised by complainant. As to the per- 
formance of respondent, however, it appears that no protest 
was made by him to the carrier in regard to the shipment until 
May 25, 1959, as revealed by the records of the Pennsylvania 
Railroad, despite the fact that respondent had agreed to do so 
as early as December 1958. The report of investigation, which 
contains this information, state that “no action was taken on 
the protest’. It appears that the only papers sent to complainant 
by respondent in connection with this shipment was a copy of 
the paid freight bill and a copy of the arrival notice of the car. 


It is our opinion that these actions of respondent did not con- 
stitute a sufficient compliance with the contract made between 
the parties and was in breach thereof. Since complainant granted 
the allowance to respondent in the first place on the condition 
that he (respondent) fully perform certain specified acts in 
connection with the railroad claim, it follows that respondent’s 
non-compliance with this term of the contract relieved complain- 
ant of its obligation to grant the promised allowance to respond- 
ent. Since it is concluded that respondent is not entitled to any 
allowance from complainant by reason of respondent’s failure to 
to comply with the terms of the agreement upon which allowance 
was predicated, respondent is therefore liable to complainant for 
the unpaid balance of the purchase price of the carload of lettuce 
involved herein, or $145.25, less provable damages sustained by 
respondent as a result of breach of warranty by complainant 
in connection with this transaction. 


It is clear from the results of the federal inspection made at 
destination on December 18 that the lettuce delivered to re- 
spondent by complainant did not meet contract requirements. 
Respondent, however, has filed no counterclaim or submitted 
any proof of damages with respect to complainant’s breach. 
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The breach is indisputable, however, and in token thereof nomi- 
nal damages of $1 are hereby awarded respondent. 


Respondent owes complainant the balance of the purchase 
price of the carload of lettuce, $145.25, les $1 nominal damages 
awarded to respondent against complainant for breach of war- 
ranty by complainant, or $144.25. Failure of respondent to pay 
this sum to complainant is a violation of section 2 of the act, 
for which reparation, with interest, should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $144.25, with in- 
terest thereon at the rate of 5 percent per annum from January 
1, 1959, until paid. 

The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 6462) 


L. T. MALONE COMPANY v. AL KAISER & BRoS. PACA Docket 
No. 7485. Decided April 5, 1960. 


Prior Order Amended 


The order of October 29, 1959, is reinstated and amended to the extent that 
it is inconsistent with this order. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499 et 
seq.), an order was issued October 29, 1959, dismissing the 
complaint and awarding reparation of $193.14 to respondent 
on its counterclaim. Complainant filed a petition for reconsidera- 
tion which was ordered dismissed on February 1, 1960. Com- 
plainant filed a second petition for reconsideration on February 
25, 1960, contending that the order of October 29, 1959, is in 
error with respect to the damages awarded respondent on its 
cointerclaim. The prior orders were stayed by order dated 
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February 29, 1960, pending the issuance of a further order 
herein. A copy of the second petition was served upon respond- 
ent on March 5, 1960, and its reply was filed March 11, 1960. 


In the order of October 29, 1959, it was concluded that com- 
plainant failed to deliver a carload of lettuce to respondent in ac- 
cordance with the contract of sale and that respondent should 
be awarded reparation in the amount of $193.14, the difference 
between the carload market value of Arizona, Phoenix District, 
iceberg lettuce of good merchantable quality and condition at 
Chicago on April 23, 1958, of $1,760, and the delivered cost of 
640 cartons under the contract of $1,566.86. The carload market 
value of $1,760 was based upon the Federal Market News Ser- 
vice Report for Chicago for April 23, 1958, which quotes sales 
in less than carlot quantities of Arizona, Phoenix District, ice- 
berg type lettuce, standard pack, 2 dozen size, of generally good 
quality and condition at $2.75 to $3 per carton. In the absence 
of any other evidence, the lowest price quotation of $2.75 per 
carton was accepted as representing the carload market value of 
such lettuce, or $1,760 for the 640 cartons contracted for. 


Complainant directs attention to the carload track sales at 
f.o.b. prices on the second page of the Chicago market news 
reports for April 23 and 24, 1958. The first report reads as 
follows: 


“Light wire inquiry. Demand fair for best; slow other. 
MARKET STEADY Good stock. Iceberg type Std Ctn 
24s C/L track sales fob ARIZ Phoenix .85-1.75 best 
mstly around 1.60-1.65. Rolling fob 1.50-1.75 best mostly 
1.65-1.75.” 


The report for April 24 reads: 


“Mod wire ing. Dem mod. MKT STEADY. Best stk 
Iceberg type std ctn 24s C/L trk sls & rollers fob 
ARIZ Phnx 1.10-1.75 mst sls arnd 1.25-1.35 occ best 
held hgr some poorer low as .50-1.00.” 

On the basis of these two reports complainant contends that 
the average carload track sale of the best stock is $1.30 per 
carton, f.o.b. shipping point, or $832 for the 640 cartons con- 
tracted for. Adding the freight charges from shipping point 
to Chicago of $702.86 makes a Chicago carload market value 
of $1,532.86. 


As respondent points out, the wide range in prices quoted for 
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track sales indicates that there was a considerable variance in 
the quality and condition of the lettuce sold. However, the report 
for April 23 states that the “best” lettuce sold at $1.60 to $1.65 
per carton. It is reasonable to assume that this lettuce was of 
good quality and condition, although not so designated, since 
the highest price quoted was $1.75 per carton. In view of this 
evidence, it is our opinion that the carload market value of 
lettuce of good merchantable quality and condition at Chicago 
on April 23 was at least $1.60 per carton, or $1,024 for a car- 
load of 640 cartons. Adding the freight charges of $702.86 
between the shipping point and Chicago, makes a carload market 
value at Chicago of $1,726.86. It is concluded that respondent 
sustained damages of $160, the difference between the carload 
market value at Chicago on April 23, 1958, of $1,726.86 and 
the delivered cost of $1,566.86. The order of October 29, 1959, 
is hereby reinstated and amended to the extent that it is incon- 
sistent with this order, and the stay order of February 29, 1960, 
is vacated. 

Within 30 days from the date of this order, complainant shall 
pay to respondent $160, with interest thereon at the rate of 5 
percent per annum from May 1, 1958, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6463) 


L. T. MALONE COMPANY v. AL KAISER & BRos. PACA Docket 
No. 7486. Decided April 5, 1960. 


Prior Order Amended 


The order of October 29, 1959, is reinstated and amended to the extent that 
it is inconsistent with this order. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued October 29, 1959, dismissing the com- 
plaint and awarding reparation of $193.14 to respondent on its 
counterclaim. Complainant filed a petition for reconsideration 
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which was ordered dismissed on February 1, 1960. Complainant 
filed a second petition for reconsideration on February 25, 1960, 
contending that the order of October 29, 1959, is in error with 
respect to the damages awarded respondent on its counterclaim. 
The prior orders were stayed by order dated February 29, 1960, 
pending the issuance of a further order herein. A copy of the 
second petition was served upon respondent on March 5, 1960, 
and its reply was filed March 11, 1960. 


In the order of October 29, 1959, it was concluded that com- 
plainant failed to deliver a carload of lettuce to respondent in 
accordance with the contract of sale and that respondent should 
be awarded reparation in the amount of $193.14, the difference 
between the carload market value of Arizona, Phoenix District, 
iceberg lettuce of good merchantable quality and condition at 
Chicago on April 24, 1958, of $1,760, and the delivered cost of 
640 cartons under the contract of $1,566.86. The carload market 
value of $1,760 was based upon the Federal Market News Ser- 
vice Report for Chicago for April 23, 1958, which quotes sales 
in less than carlot quantities of Arizona, Phoenix District, ice- 
berg type lettuce, standard pack, 2 dozen size, of generally good 
quality and condition at $2.75 to $3 per carton. The lowest price 
quotation of $2.75 per carton was accepted as representing the 
carload market value of such lettuce, or $1,760 for the 640 car- 
tons contracted for. The reason the report of April 23 was used 
was that the report of April 24 did not contain any specific quo- 
tation for good quality and condition lettuce. 


Complainant directs attention to the carload track sales at 
f.o.b. prices on the second page of the Chicago market news 
reports for April 23 and 24, 1958. The first report reads as 
follows: 


“Light wire inquiry. Demand fair for best; slow other. 
MARKET STEADY Good stock. Iceberg type Std Ctn 
24s C/L track sales fob ARIZ Phoenix .85-1.75 best 
mstly around 1.60-1.65. Rolling 1.50-1.75 best mostly 
1.65-1.75.” 

The report for April 24 reads: 
“Mod wire ing. Dem mod. MKT STEADY. Best stk 
Iceberg type std ctn 24s C/L trk sls & rollers fob ARIZ 
Phnx 1.10-1.75 mst sls arnd 1.25-1.35 occ best held hgr 
some poorer low as .50-1.00.” 





A LC A LN 


le 
— 


L. T. MALONE CO. v. AL KAISER & BROS. 371 
Cite as 19 A.D. 369 


On the basis of these two reports complainant contends that 
the average carload track sale of the best stock is $1.30 per 
carton, f.o.b. shipping point, or $832 for the 640 cartons con- 
tracted for. Adding the freight charges from shipping point to 
Chicago of $702.86 makes a Chicago carload market value of 
$1,532.86. 

The reports of April 23 and 24 do not specify the carload 
prices realized for good quality and condition lettuce as is done 
in the report of April 23 for job-lot quotations. The report for 
April 23 does state that most of the best lettuce was sold at 
$1.60 to $1.65 per carton. It is reasonable to assume that this 
lettuce was of good quality and condition since the highest 
quotation is $1.75. On the other hand, the report of April 24 
states that the best lettuce was sold at $1.10 to $1.75. The wide 
range of prices here indicates that there was a considerable 
variance in the quality and condition of the lettuce and that 
such range included fair quality and condition as well as good 
quality and condition. The “poorer” lettuce was quoted at 50 
cents to $1 per carton. Since both reports show the market to 
be steady, there could have been little fluctuation in the prices 
for good quality and condition lettuce between those two days. 
It is concluded that the carload market value of good quality and 
condition lettuce at Chicago on April 24 was $1.60 per carton, 
or $1,024 for a carload of 640 cartons. Adding the freight 
charges of $702.86 between the shipping point and Chicago, 
makes a carload market value at Chicago of $1,726.86. Respond- 
ent sustained damages of $160, the difference between the car- 
load market value at Chicago on April 24, 1958, of $1,726.86 
and the delivered cost of $1,566.86. The order of October 29, 
1959, is hereby reinstated and amended to the extent that it is 
inconsistent with this order, and the stay order of February 29, 
1960, is vacated. 


Within 30 days from the date of this order, complainant shall 
pay to respondent $160, with interest thereon at the rate of 5 
percent per annum from May 1, 1958, until paid. 


Copies shall be served upon the parties. 
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(No. 6464) 


SALINAS VALLEY VEGETABLE EXCHANGE v. H. B. FROST COMPANY 
AND CRISPO BRos., INC. PACA Docket No. 7457. Decided April 


5, 1960. 


Petition for Reconsideration—Dismissal 


The order of February 11, 1960, is supported by the facts and the law ap- 
plicable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued February 11, 1960, dismissing the com- 
plaint as to both respondents and awarding reparation of $165.54 
to respondent H. B. Frost Company on its counterclaim. On 
February 23, 1960, complainant filed a petition for reconsidera- 
tion, contending that the order of February 11, 1960, is in error 
in awarding reparation to respondent H. B. Frost Company on 
its counterclaim. A copy of the petition was served upon re- 
spondent H. B. Frost Company on March 38, 1960, and it filed 
an answer on March 11, 1960. 


In the order of February 11, 1960, it was concluded that re- 
spondent H. B. Frost Company sustained damages of $165.54 
by reason of complainant’s failure to deliver a carload of Aguila 
lettuce in accordance with the contract of sale, such damages be- 
ing the difference between the carload market value of $2,788 
for Aguila lettuce of good merchantable quality and condition at 
Chicago on May 24, 1958, and the delivered cost under the con- 
tract of $2,622.46. The figure of $2,788 was based upon the 
Federal Market News Service Report for Chicago, Illinois, for 
Monday, May 26, 1958, which quotes a price range of $4.25 to 
$5 per carton for job-lot sales of Aguila lettuce of generally 
good quality and condition. In the absence of any evidence to 
the contrary, the lowest quotation of $4.25 per carton, or $2,788 
for 656 cartons, was accepted as representing the carload market 
value at Chicago. Complainant now directs attention to the 
second page of the market news report for May 26, 1958, which 
quotes carload track sales of 2 dozen size “California Salinas” 
lettuce in standard cartons at f.o.b. prices of $2.75 to $3.25 per 
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carton, mostly around $3. Complainant urges that although no 
track sales are quoted for Aguila lettuce because job-lot prices 
on May 26 were the same and, therefore, the carload market 
value of $3 per carton f.o.b. should have been used in computing 
damages. Adding the freight charges from shipping point in 
Arizona to Chicago of approximately $1.10 per carton, the car- 
load market value at Chicago would be about $4.10, instead of 
$4.25 per carton used in the prior order. 


Since complainant’s contention is new to this proceeding, no 
evidence was submitted by the parties as to any similarity in 
price at Chicago between Aguila and Salinas lettuce of generally 
good quality and condition at the time in question. Contrary to 
complainant’s contention, the Federal Market News Service 
Report for May 26 does not show that the job-lot prices of 
Aguila and Salinas lettuce were the same on this day. On May 
26, 1958, the jobbing prices of Aguila lettuce of generally good 
quality and condition were $4.25 to $4.50 per carton; “poorer” 
lettuce was quoted at $3 to $3.50; and a few sales were at $5.75 
to $6. On the other hand, Salinas lettuce of good quality and 
condition was quoted at $4 to $5 per carton, mostly $4 to $4.50, 
and fair quality at $3.50. Since, the lowest jobbing quotation 
for Aguila lettuce of good quality and condition is 25 cents per 
carton higher than that for Salinas lettuce, it must be assumed 
that such price differential would be reflected in the carlot prices. 
It follows that complainant’s contention is without merit. 

Complainant mentions other matters in the petition which 
are considered to be without merit and not of sufficient import- 
ance to warrant any discussion. 

Upon reconsideration, it is concluded that the order of Febru- 
ary 11, 1960, is supported by the facts and the law applicable 
thereto. Accordingly, the petition is dismissed and the order 
of February 11, 1960, is reinstated. 

The reparation awarded in the order of February 11, 1960, 
shall be paid within 30 days from this order. 

This order shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 6465) 


RALPH SAMSEL COMPANY v. L. GILLARDE SONS COMPANY. PACA 
Docket No. 7744. Decided April 7, 1960. 


Acceptance—Liability 
Since respondent accepted the shipment and has failed to prove damages 


in connection with the alleged breach of the contract, respondent is 
liable to complainant for the contract price. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Offi- 
cer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on July 27, 1959, complainant 
requests an award of reparation in the sum of $677.30, which 
is alleged to be the balance of the purchase price due from 
respondent in connection with a carload of lettuce sold by com- 
plainant on January 9, 1959, which was subsequently received 
and accepted by respondent. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 27, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on August 24, 1959. 

Respondent filed an answer to the formal complaint on Sep- 
tember 11, 1959, admitting the purchase of the lettuce as al- 
leged in the complaint. Respondent denies, however, that the 
shipment met contract requirements, and also denies that it 
accepted the shipment pursuant to the contract of sale. On the 
contrary, respondent alleges that the contract of sale between 
the parties was rescinded and that the lettuce was handled by re- 
spondent under a consignment agreement. 


Although the amount involved herein exceeds $500, neither 
party requested an oral hearing. Accordingly, the shortened 
method of procedure is followed, as provided in the rules of prac- 
tice, section 47.20. Pursuant to such procedure, complainant re- 
quested that its sworn complaint and the exhibits attached there- 
to be considered its opening statement, respondent filed an an- 
swering statement and complainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Ralph Chap- 
man Samsel and the Estate of Bruce Church, doing business as 
Ralph Samsel Company, whose address is P. O. Box 1394, El 
Centro, California. 


2. Respondent, L. Gillarde Sons Company, is a corporation 
whose address is Suite 2055, Board of Trade Building, Chicago, 
Illinois. At the time of the transaction involved herein, re- 


spondent was licensed under the act. 


3. On January 9, 1959, in the course of interstate commerce, 
complainant sold to respondent, through a broker, John Gillarde, 
of the Gillson Brokerage Company, of Yuma, Arizona, 540 
cartons of First Edition brand lettuce, 2-dozen size, at $1.15 
per carton, f.o.b. El] Centro, California, plus 15 cents per carton 
for vacuum cooling charges, or a total purchase price of $702. 


4, Pursuant to the foregoing contract complainant, on Janu- 
ary 9, 1959, shipped to respondent at contract destination, Kan- 
sas City, Missouri, 540 cartons of First Edition brand lettuce, 
2-dozen size, in car PFE 75227. The shipment was thereafter di- 
verted by respondent to itself at Chicago, Illinois, where it ar- 
rived at approximately 6 a.m. on January 14, 1959. 


5. At 10:50 a.m. on January 14, 1959, a federal inspection 
was made in Chicago of the lettuce contained in car PFE 75227. 
The certificate issued pursuant to such inspection noted that the 
doorway temperature was 38°F and 35°F, respectively, at top 
and bottom; that the lettuce, with respect to quality, was mostly 
clean, generally fairly well trimmed, with outer leaves of a 
good green color, and with grade defects averaging 4%, con- 
sisting mostly of broken midribs; and that the condition of the 
load showed from 2 to 10 heads per carton, average approxi- 
mately 20% damaged by Tipburn, including 8% seriously dam- 
aged, with an average of 3% Bacterial Soft Rot generally in 
early stages, affecting compact portions of the heads. The ship- 
ment failed to grade U. S. No. 1 only account Tipburn and decay. 
Under ‘‘Remarks” it was noted that the inspection was restricted 
to the produce between the doors and to the two upper layers 
in the remainder of the load. 


6. The results of the federal inspection, with respect to con- 
dition, were transmitted by respondent to John Gillarde, the 








376 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 374 


broker, by wire dated January 14, 1959. Included in this wire 
is the statement: 


“, .. ADVISE DISPOSITION. IF SHIPPER WANTS 
US HANDLE CAN PLACE IN NEW YORK OR 
BOSTON. UNABLE CONSIGN HERE.” 


The broker, on the same day, replied to this wire by teletype 
as follows: 


“HANDLE BEST POSSIBLE PFE 175227.” 


7. The shipment was consigned the following day, January 
15, 1959, by respondent to New York City for disposal. Net 
proceeds of $24.70 were realized on resale in New York, which 
sum has been paid to and accepted by complainant without 
prejudice to its right to seek further damages based upon the 
transaction involved herein. 


8. The formal complaint was filed on July 27, 1959, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision herein relates to the 
conflicting allegations of the parties as to the agreement control- 
ling the disposition of the shipment involved herein. It is com- 
plainant’s position that the rights and obligations of the parties 
are based upon the purchase and sale contract made on January 
9, 1959, in which complainant agreed to sell, and respondent 
agreed to buy 540 cartons of First Edition lettuce. Respondent 
admits that such a contract was made between the parties on 
January 9, but alleges and contends that subsequent thereto 
the sales agreement was abrogated and replaced by a consign- 
ment contract, which provided for resale by respondent of the 
carload of lettuce in question “to the best advantage”. As the 
party affirmatively alleging the abrogation of the contract of 
sale, and the formation and substitution of a contract of con- 
signment in its place, the burden falls upon respondent, as the 
moving party, to prove such allegations by a preponderance of 
the evidence. De Marco Company, Inc. v. Louis Gubel, 10 A.D. 24. 


Respondent relies heavily upon its wire of January 14, 1959, 
addressed to the broker, and upon the broker’s teletyped reply 
of the same date, as support for its position. Respondent’s wire 
to the broker quoted the federal inspector’s findings relative 
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to the condition of the lettuce in car PFE 75227 on arrival in 
Chicago on January 14 and also included this statement. 


“. .. ADVISE DISPOSITION. IF SHIPPER WANTS 
US HANDLE CAN PLACE IN NEW YORK OR 
BOSTON. UNABLE CONSIGN HERE.” 


The broker, on the same day, replied to this wire by teletype, 
as follows: 


“HANDLE BEST POSSIBLE PFE 175227.” 


The broker, in a letter dated June 1, 1959, addressed to the 
Department and contained in the report of investigation, made 
the following statement regarding the circumstances under dis- 
cussion: 

sé keeKX 


On receiving the Federal inspection from Chicago, I 
mailed a copy to Mr. Samsel on PFE 75227. I also ad- 
vised Samsel that Chicago wanted to know what they 
should do with the car and Samsel advised me to tell 
Chicago to handle the car the best possible way. 


I forwarded this information to Chicago by wire that 
night.” 


Complainant, by letter dated April 3, 1959, addressed to the 
Department and contained in the report of investigation, makes 
the following comment: 

6 kK 

We never gave John Gillarde [the broker] any indica- 
tion that we would accept any responsibility, but told 
him to handle to best advantage, and we would argue 
later.” 


Complainant’s allegation—that it considered the contract of 
January 9 in full force and effect at all times, as opposed to the 
subsequent novation claimed by respondent—receives support 
from a telegram dated January 30, 1959, a letter dated Febru- 
ary 7, 1959, and a telegram dated March 1, 1959, all addressed 
to respondent and all demanding payment for the shipment 
in question in accordance with the terms of the contract of 
January 9, 1959. Respondent’s principal evidence of the con- 
signment contract is its wire of January 14 to the broker, and 
the broker’s teletype reply thereto on the same date. 


On reviewing all of the evidence, we are of the opinion that 








378 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 374 


respondent has failed to prove, by a preponderance of the evi- 
dence, the making of a contract of consignment between the 
parties, and it is so concluded. See Spada Distributing Co. Inc. 
v. Frank Kenworthy Company, 17 A.D. 347. Accordingly, the 
rights and liabilities of the parties herein are determined under 
the contract of January 9. 


As we have stated earlier in these conclusions, there is no 
dispute with respect to the fact that the parties entered into 
an agreement on January 9, whereby complainant agreed to 
sell, and respondent agreed to buy 540 cartons of lettuce, First 
Edition brand, 2-dozen size, and that lettuce in this quantity 
and of this brand and size was shipped to respondent at contract 
destination, Kansas City, Missouri, in car PFE 75227 on the 
date of sale. It is likewise undisputed that respondent diverted 
car PFE 75227 from Kansas City, Missouri, to itself at Chicago, 
Illinois, where the car arrived on January 14, 1959. 


By the act of diverting the car, respondent is deemed to have 
accepted the shipment of lettuce involved herein, A. A. Corte & 
Sons v. J. Lerner & Son, 14 A.D. 320, which rendered it liable 
to complainant for the purchase price thereof, less any provable 
damages resulting from breach of warranty on the part of 
complainant. Michael-Swanson-Brady of Moorhead, Inc. v. 
Backer’s Potato Chip Co., 17 A.D. 651. Since the sale herein was 
made by complainant without any express warranty, we need 
therefore consider only the application and effect of the implied 
warranties, if any, accompanying the transaction. 


The provisions of the contract between the parties provided 
for the f.o.b. sale of the lettuce herein. Under the regulations, 
the term f.o.b. means that the produce quoted or sold is to be 
placed free on board the carrier at shipping point in suit- 
able shipping condition (7 CFR 46.24 (i)). Suitable ship- 
ping condition, in relation to direct shipments, means that the 
commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale (7 CFR 
46.24(j)). 


As we have already stated, the contract of January 9 re- 
quired that the lettuce be billed to respondent at Kansas City, 
which was done. Car PFE 75227 was subsequently diverted to 
Chicago by respondent. While car PFE 75227 appears to have 
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been routed through Kansas City, however, it also appears— 
inferentially—that no inspection was made there of its contents. 
Respondent must rely, therefore, upon the condition of the 
lettuce at Chicago to show that the shipment was abnormally 
deteriorated, or would have been so, at Kansas City. Although 
it has been held in a number of proceedings under the act that 
the suitable shipping condition warranty does not apply beyond 
the destination specified in the contract, Anonymous, 13 A.D. 
699, Anonymous, 10 A.D. 1334, nevertheless, the condition of the 
produce at the more distant point may be relevant in determin- 
ing whether the produce was abnormally deteriorated at the 
destination specified in the contract. A. A. Corte & Sons v. J. 
Lerner & Son, supra; Pacific Coast Fruit v. National Produce 
Distributors, 14 A.D. 627. 


But in the last analysis, it matters little—except in the aca- 
demic sense—whether the warranty of suitable shipping condi- 
tion is applicable and was breached by complainant in regard 
to this shipment, for even if we assume the applicability and 
breach of the warranty, respondent has failed to show the ex- 
tent of its damage, if any, stemming from the alleged breach, 
as will hereinafter appear. 


The general measure of damages for breach of warranty, 
where the receiver—as here—has accepted the goods, is the 
difference between the value of the goods actually delivered, 
at the time and place of delivery to the buyer, and the value the 
goods would have had at the time if they had met the specifica- 
tions of the contract. Corte & Sons v. J. Lerner & Son, supra. 
In the absence of other evidence of the value of the shipment 
at Kansas City, we may accept the prices quoted in the Federal 
Market News Service Report for Kansas City as being indica- 
tive of the value of lettuce answering contract requirements. 
This value alone, however, is not enough to compute the extent 
of the damages resulting from an alleged breach of warranty; 
it is also necessary to know the value, at Kansas City, of the 
lettuce actually delivered by complainant in response to the con- 
tract involved herein. Such value may be measured by the pro- 
ceeds obtained on a prompt and proper resale by the buyer, 
Kirby & Little Packing Co. v. United Fruit & Produce Co., 16 
A.D. 1066. Respondent-buyer alleges herein that a resale was 
made by it of the lettuce in question, but no account sales is 
available. We are in no position, therefore, to say whether such 
resale was prompt and proper and are therefore left with no 
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evidence of the value of the shipment actually delivered by com- 
plainant. 

Since respondent has failed to prove damages in connection 
with the alleged breach, we do not find it necessary to decide 
whether, in this proceeding, the warranty of suitable shipping 
condition is applicable to the shipment and whether such war- 
ranty was subsequently breached. 

In view of the foregoing, it is concluded that respondent owes 
complainant the contract purchase price of the carload of lettuce, 
$702, less $24.70 accepted by complainant without prejudice, or 
a total of $677.30. Respondent’s failure to pay this sum to com- 
plainant is a violation of section 2 of the act, for which repara- 
tion, with interest, should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $677.30, with in- 
terest thereon at the rate of 5 percent per annum from Febru- 
ary 1, 1959, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6466) 


STEWART PACKING COOPERATIVE v. H. J. PEMBERTON. PACA 
Docket No. 7689. Decided April 7, 1960. 


Purchaser—Failure to Pay 


The evidence supports complainant’s contention that respondent was not 
authorized to act as complainant’s agent and that the fruit was sold to 
respondent. Respondent is ordered to pay to complainant the amount 
owing on this transaction. 


Mr. A. R. Sarles, Jr., of Lakeland, Florida, for complainant. Respondent 
pro se. Mr. William W. Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 





rRO KP 


~- @ 


oe 


STEWART PACKING COOPERATIVE v. PEMBERTON 381 
Cite as 19 A.D. 380 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed May 4, 1959, complainant 
seeks to recover from respondent the sum of $2,302.09, which 
is alleged to be the purchase price of a truckload of citrus fruit 
sold to respondent on November 20, 1958. 


A copy of the Department’s report of investigation was served 
upon complainant on July 1, 1959. On the same date, a copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent. Respondent filed an answer on 
July 16, 1959. 


Respondent alleges in the answer that the truckload of citrus 
fruit was not purchased by him but that he acted as complain- 
ant’s agent or broker in selling the truckload of fruit to C. R. 
Produce Company, Inc., Binghamton, New York. 


An oral hearing was held at complainant’s request at Ormand 
Beach, Florida, on December 3, 1959. Respondent was not pres- 
ent or represented. Complainant was represented at the hearing 
by counsel. C. V. Peterson, complainant’s sales manager, and 
L, M. Giddens, president and general manager of complainant, 
testified for complainant. 


FINDINGS OF FACT 


1. Complainant, Stewart Packing Cooperative, is a corpora- 
tion whose address is Post Office Box 187, Auburndale, Florida. 


2. Respondent is an individual, Harrison J. Pemberton, do- 
ing business as H. J. Pemberton whose address is Post Office 
Box 2174, Ellinor Village Station, Ormand Beach, Florida. At 
the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about November 20, 1958, in the course of inter- 
state commerce, complainant contracted to sell to respondent 
a truckload of U. S. No. 1 citrus fruit consisting of 750 boxes 
of oranges, grapefruit and tangerines, which was to be delivered 
to respondent’s customer, C. R. Produce Company, Inc., Bing- 
hamton, New York, at the agreed total price of $2,302.09, f.o.b. 
Auburndale, Florida. This price included the price of the fruit, 
$1,847.93, plus $454.16 transportation charges. 


4. The truckload of citrus fruit was inspected at point of 
shipment on or about November 20, 1958, and the fruit was 
found to be of U. S. No. 1 grade. 
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5. The truckload of fruit was shipped in accordance with 
said contract on November 20, 1958, from Auburndale, Florida, 
to C. R. Produce Company, Inc., Binghamton, New York. Com- 
plainant prepaid the freight charges. 


6. Respondent accepted the truckload of citrus fruit but has 
failed to pay complainant any portion of the total purchase price 
thereof, 


7. The formal complaint was filed on May 4, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The only issue in this proceeding is whether respondent is 
the purchaser of the truckload of citrus fruit involved herein 
or whether said truckload of citrus fruit was sold to C. R. Pro- 
duce Company, Inc., by respondent acting as complainant’s 
agent or broker. 


It is the contention of complainant that it sold a truckload of 
citrus fruit to respondent at an agreed price. It is the conten- 
tion of respondent, as set out in the answer filed in this matter, 
that he was not the purchaser of the fruit in question and that 
he sold the fruit to C. R. Produce Company, Inc., of Binghamton, 
New York, on behalf of the complainant as complainant’s selling 
agent or broker. The uncontroverted evidence, including the 
testimony of Peterson who discussed the transaction with re- 
spondent by telephone on November 20, 1958, supports com- 
plainant’s contention that respondent was not authorized to act 
as complainant’s agent and that the citrus fruit was sold to 
respondent. It is to be noted that complainant did not pay re- 
spondent any brokerage and that complainant invoiced respond- 
ent as purchaser of the shipment of citrus fruit, not the C. R. 
Produce Company, Inc. 


The Department’s report of investigation reveals that respond- 
ent invoiced the C. R. Produce Company, Inc., for the truckload 
of fruit and filed a complaint against that company, represent- 
ing himself to be the owner of the fruit and alleging a sale of 
the fruit to that company. An award was issued in his favor 
under the act against C. R. Produce Company, Inc., in the 
amount of $2,341.23, together with interest from December 1, 
1958 (18 A.D. 425). The report of investigation also reveals that 
respondent did not issue a standard memorandum of sale or 
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confirmation of sale in accordance with brokerage procedure. It, 
therefore, appears that the C. R. Produce Company, Inc., bought 
the fruit from respondent and that respondent was not acting 
on behalf of complainant when he sold the fruit to the C. R. 
Produce Company, Inc. In view of the foregoing, it is concluded 
that respondent purchased the truckload of fruit from complain- 
ant and is therefore liable for the total purchase price. 


Respondent’s failure to pay to complainant the total purchase 
price of the truckload of citrus fruit is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $2,302.09, with interest. 


ORDER 


Within 30 days from date of this order, respondent shall pay 
to complainant, as reparation, $2,302.09, plus interest thereon 
at the rate of 5 percent per annum from December 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies shall be served upon the parties. 


(No. 6467) 


FLOYD N. SMITH COMPANY v. H. B. FROST COMPANY. PACA 
Docket No. 7467. Decided April 8, 1960. 


F.o.b. Sale—Burden of Proof 


It is concluded that this was an f.o.b. sale and that since respondent failed 
to sustain the burden of proving a breach of the suitable shipping con- 
dition warranty or a rescission of the contract, respondent is liable for 
the contract price. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint which was filed with the Depart- 
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ment on October 28, 1958, it is alleged that complainant sold one 
carload of lettuce for shipment to respondent at Chicago, Illinois, 
for a total price of $1,440 and that the purchase was made on 
the basis of a personal inspection of the lettuce by respondent’s 
buying agent. Complainant alleges, further, that the lettuce was 
shipped to and accepted by respondent, but that only $427.48 
of the purchase price has been paid, leaving a balance due of 
$1,012.52, for which amount claim is made. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respond- 
ent on November 7, 1958. A copy of the report of investigation 
was served upon complainant on November 10, 1958. Respond- 
ent’s answer, including a counterclaim, was filed on December 
19, 1958. 

Respondent denies owing complainant $1,012.52, or any other 
amount on account of this transaction. Respondent alleges that 
an accord and satisfaction was reached between the parties by 
reason of complainant’s acceptance of a check for $427.48, which 
was tendered as full and final payment of the account. As a 
further defense, respondent alleges that the lettuce tendered by 
complainant was not in suitable shipping condition, as evidenced 
by its abnormally deteriorated condition upon arrival at Evans- 
ville, Indiana. By way of counterclaim, respondent alleges that 
if the lettuce had been in suitable shipping condition, it would 
have had a value of $1,800, and that respondent was damaged 
in said amount by reason of complainant’s shipping of defec- 
tive lettuce. 

An oral hearing was held at Chicago, Illinois, on May 26, 
1959. Complainant was not represented at the hearing, but 
the deposition of Howard L. Relfe was received for complain- 
ant. Respondent was represented by counsel at the hearing. The 
oral testimony of Raymond Nicholson and Hyman B. Frost was 
received for respondent, together with the depositions of Frank 
Crispo and Larry Chiorich. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Floyd N. Smith, doing busi- 
ness as Floyd N. Smith Company, whose address is 2100 West 
McDowell Road, Phoenix, Arizona, At the time of the transac- 
tion involved herein, complainant was licensed under the act. 


2. Respondent, H. B. Frost Company, is a corporation whose 
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address is 104 South Water Market, Chicago, Illinois. At the 
time of the transaction involved in this proceeding, respondent 
was licensed under the act. 


3. On or about April 7, 1958, in the course of interstate com- 
merce, complainant sold to respondent one carload consisting of 
600 cartons of two dozen size Floyd’s brand lettuce for $2.25 
per carton, f.o.b. Arizona shipping point, plus 15 cents per carton 
for vacuum cooling, making a total price of $1,440 for the 
carload. 


4. On or about April 7, 1958, complainant shipped car SFRD 
13278 containing 600 cartons of two dozen size Floyd’s brand 
lettuce from Mobest, Arizona, to respondent at Chicago, Illinois. 
On or about April 8, 1958, respondent ordered the railroad to 
divert the shipment to the Federal Produce Company at Evans- 
ville, Indiana. 


5. Car SFRD 13287 arrived at Evansville, Indiana, on the 
morning of April 15, 1958, and an inspection of the lettuce 
contained therein was made by three representatives of the 
Federal Produce Company at about noon that day. On the same 
date, this company notified respondent that the lettuce was re- 
jected because of excessive decay and respondent authorized the 
Federal Produce Company to handle the shipment for the ac- 
count of whom concerned. 


6. On or about April 16, 1958, while car SFRD 13278 was 
being unloaded, the lettuce was federally inspected and certified 
as to condition and grade as follows: 


“Quality: ... from 8% to 15%, averaging 9% grade 
defects, principally damage by insect injury. 


“Condition: In most cartons from 8% to 15% decay, 
in many none, averaging 10% Bacterial Soft Rot oc- 
curring as small to large, mostly medium spots on the 
compact portion of the head. Average 5% damaged by 
tipburn; otherwise stock is fresh and crisp with outer 
leaves good green color. 


“Grade: Stock now fails to grade U. S. No. 1 only 
account decay and tipburn.” 


7. On or about April 22, 1958, the Federal Produce Company 
rendered an accounting to respondent on the resale of the lettuce 
and forwarded its check for $427.48, representing the net pro- 
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ceeds obtained from such resale. Respondent endorsed the check 
to the order of complainant and sent the check and the account- 
ing to complainant. Complainant negotiated the check in due 
course of business. 


8. On or about May 12, 1958, complainant notified respondent 
that the Federal Produce Company’s check in the amount of 
$427.48 had been applied as a payment on account, and made 
demand on respondent for payment of the balance of the pur- 
chase price. No further payments have been made on this 
account. 


9. The formal complaint was filed October 28, 1958, which 
was within 9 months after cause of action accrued. 


CONCLUSIONS 


In respondent’s answer it is alleged that an accord and satis- 
faction was reached between the parties by reason of complain- 
ant’s acceptance and cashing of the Federal Produce Company’s 
check for the net proceds of the resale of the lettuce. There is 
no evidence that the check was submitted to complainant as 
full and complete satisfaction of all claims or demands in con- 
nection with the disputed shipment. This defense is not men- 
tioned in respondent’s brief, which may indicate that respond- 
ent concedes, as we conclude, that it is without merit. 


In the complaint it is alleged that the sale was “f.o.b. point 
of origin.” Complainant’s Sales Manager, Howard L. Relfe, 
testifying by deposition about his negotiation of the contract 
with Frank Crispo, respondent’s agent, said: “At this point we 
mutually agreed upon a price of $2.25 per carton plus 15¢ per 
carton vacuum cooling, fob Phoenix, Arizona.” Three sentences 
later we find Relfe saying “... the terms of such sale were f.o.b. 
acceptance.” Complainant’s invoice showed the terms of sale as 
f.o.b. acceptance. Respondent’s agent Crispo testified by deposi- 
tion that “‘No specific comments passed as to terms, other than 
price and billing instructions.” Respondent’s Hyman B. Frost 
testified that the terms were f.o.b.; that he objected to Crispo 
about the invoice showing f.o.b. acceptance; and that Crispo 
assured him it made no difference. We conclude that the con- 
tract was on f.o.b. shipping point terms. 


In an f.o.b. sale the seller warrants that the produce is in 
suitable shipping condition. 7 CFR 46.24(i). The same is true 
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of an f.o.b. acceptance sale. 7 CFR 46.24(1). Complainant takes 
the position that the suitable shipping condition warranty is 
not applicable in this case, in other words, that there was no 
such warranty, because the lettuce in question was purchased 
by respondent after inspection by respondent’s agent. While 
there is some doubt whether a sale may be on f.o.b. or f.o.b. 
acceptance terms and at the same time considered a purchase 
after inspection, we do not have a problem in this respect here 
because there was no purchase after inspection that would con- 
stitute a waiver of any warranties. A primary element of a 
purchase after inspection or “caveat emptor” transaction is that 
the contract be made with reference to specific goods. That ele- 
ment is totally lacking here. The evidence shows that Larry 
Chiorich, an employee of respondent’s buying agent, Crispo Bros., 
Inc., inspected five or six cartons of Floyd’s brand lettuce on the 
cooling plant floor, and reported the results of his inspection 
to Frank Crispo of Crispo Bros. Frank Crispo, in turn, told 
complainant that they liked the lot of lettuce which they in- 
spected, and ordered a carload of it for respondent’s account. 
The buying agent did not see the lettuce loaded into the particu- 
lar car which was shipped to respondent, but assumed that the 
lettuce which was shipped was from the same lot which had 
been inspected. There is no evidence that any lettuce from the 
lot or lots inspected was shipped to respondent, or that complain- 
ant even knew which lot or lots Chiorich inspected. Complain- 
ant’s brief refers to the practice of cooling lettuce “generally 
a half car at a time.” Our use of the word “lot” is with refer- 
ence to one of these half car lots. It does not appear how many 
of these lots of Floyd’s brand lettuce were cooled at the cooling 
plant on April 7, 1958, but evidently there were more than 
aproximately two which would have been required to load the 
car shipped to respondent. 


Respondent contends that the lettuce was not in suitable 
shipping condition, citing the results of the Federal inspection 
made of the lettuce on April 16, 1958, at Evansville, Indiana. 
The contract destination of the lettuce was Chicago, Illinois. Re- 
spondent diverted the shipment to Evansville on April 8, 1958, 
the day after it left shipping point. The shipment arrived at 
Evansville on April 15, 1958, some three days later than it 
would have arrived at Chicago under normal transportation. 
The burden is on respondent to establish its claim that there 
was a breach of the warranty of suitable shipping condition. We 
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conclude that respondent has failed to sustain that burden, not 
only because the evidence clearly shows that the car was not 
handled under the transportation service and conditions con- 
templated by the contract, but also because the evidence does not 
convince us that the lettuce would have been abnormally deteri- 
orated upon arrival at Chicago if the shipment had moved di- 
rectly to that destination. See A. A Corte & Sons v. J. Lerner 
& Son, 14 A.D. 320. 


As a final defense, respondent contends that after the lettuce 
arrived at Evansville, Indiana, in a deteriorated condition, com- 
plainant agreed to cancel the contract and authorized the Fed- 
eral Produce Company to handle the shipment as a consignment 
for complainant’s account. To prove a mutual rescission or abro- 
gation of an executed contract, convincing evidence must be pre- 
sented to show that such was the intention of the parties at 
the time. Ernest E. Fadler Co. v. Wm. R. Hedberg, Inc., 9 A.D. 
1486. The evidence of rescission offered by respondent falls far 
short of this quality of proof. The conversation in which com- 
plainant is purported to have authorized respondent’s Evansville 
customer to handle the shipment fey his account took place on 
April 15, 1958, the date of arrival, in the course of a telephone 
conversation between Frank Crispo and Howard Relfe, Sales 
Manager of the Floyd N. Smith Company. Crispo was asked 
directly and repeatedly in his deposition whether Relfe gave his 
authority to have the Federal Produce Company handle the 
lettuce for complainant’s account. Crispo’s only answer to this 
series of questions was that Relfe suggested that the car should 
be sold to the best advantage at Evansville. Relfe’s suggestion 
that the shipment should be sold to the best advantage does not 
constitute a rescission of the sale, nor is it an authorization to 
have the commodity resold for complainant’s account. It is 
merely a suggestion that damages be mitigated on the rejected 
shipment by a prompt resale, leaving the settlement of the rights 
and liabilities of the parties with respect to the contract open 
to further negotiation or litigation after the amount of loss on 
the commodity has been ascertained. 


Howard Relfe denies that he authorized anyone to handle the 
shipment for complainant’s account in the course of his conver- 
sation with Crispo on April 15. This denial is emphasized by a 
letter from complainant to respondent dated May 12, 1958, ad- 
vising that Federal Produce Company’s check for the net pro- 
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ceeds of the resale was being applied as a partial payment on the 
invoice price of the shipment, and stating: 


“We did not authorize anyone to handle this car on a 
consignment basis for our account. We are enclosing an 
invoice of the balance due on this car and would greatly 
appreciate your immediate attention to this matter.” 


It is concluded that complainant did not agree to rescind the 
contract in this case, nor did he authorize the Federal Produce 
Company to handle the shipment of lettuce on consignment for 
his account. Accordingly, respondent is liable to complainant for 
the balance due on the purchase price of this lettuce, and its 
failure to pay this amount promptly is a viwiation of section 
2 of the act. Reparation should be awarded to complainant from 
respondent in the amount of the contract price of $1,440, less 
the amount of $427.48 heretofore paid on account, or the net 
amount of $1,012.52, plus interest. It follows that respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $1,012.52, with interest thereon 
at 5 percent per annum from May 1, 1958, until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties and the 
facts shall be published. 


(No. 6468) 


Ray M. Buck FARMS v. HOVERSEN & SONS; HOVERSEN & SONS 
v. RAY M. Buck Farms. PACA Dockets No. 7683 and No. 
7684. Decided April 13, 1960. 


Acceptance-—Liahility 


Since Hoversen & Sons accepted the shipment and has failed to prove a 
breach of the contract on the part of Ray M. Buck Farms, Hoversen & 
Sons is liable for the contract price. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


These are reparation proceedings arising under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Inasmuch as both actions stem from the same trans- 
action, the cases are consolidated for consideration and determi- 
nation and will be dealt with in one opinion. 


In Docket 7683, Ray M. Buck Farms (hereinafter sometimes 
referred to as Buck) filed a formal complaint on May 15, 1959, 
seeking an award of reparation in the amount of $745.45, the 
alleged purchase price of 877 baskets of radishes sold and de- 
livered to respondent Hoversen & Sons in April 1958. 


In Docket 7684, Hoversen & Sons (hereinafter sometimes re- 
ferred to as Hoversen) filed a formal complaint on May 22, 
1959, seeking reparation in the amount of $244.24, alleged to 
be the damage sustained by Hoversen in disposing of 877 baskets 
of radishes purchased from respondent Ray M. Buck Farms. 


In both Dockets 7683 and 7684, copies of the formal com- 
plaints and copies of the Department’s report of investigation 
were served upon the respective respondents on June 22, 1959. 
On the same date, copies of the Department’s report of investi- 
gation were served upon the respective complainants. 


In Docket 7683, Hoversen filed an answer to the complaint on 
July 9, 1959, admitting the transaction as alleged by Buck, but 
denying liability for the purchase price of the radishes and 
denying they were accepted as alleged. Hoversen averred that 
it disposed of the radishes for the account of whom concerned 
“to minimize the loss.” 


In Docket 7684, Buck filed an answer to the complaint on 
July 13, 1959, denying liability for the claimed damage and in- 
sisting that the full purchase price of the radishes is due Buck 
from Hoversen. 


































Since an oral hearing was not requested in Docket 7683 and 
the amount involved in Docket 7684 is under $500, the issues 
are determined in accordance with the shortened method of 
procedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, the respective parties in both 
dockets filed opening and answering statements. 









FINDINGS OF FACT 












1. Complainant in Docket 7683 and respondent in Docket 
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7684 is an individual, Ray M. Buck, doing business as Ray M. 
Buck Farms, whose address is Mount Pleasant, South Carolina. 
At the time of this transaction, Ray M. Buck was licensed under 
the act. 


2. Complainant in Docket 7684 and respondent in Docket 
7683 is a partnership composed of Herbert Eugene Hoversen 
and William Eugene Hoversen, doing business as Hoversen & 
Sons, whose address is 23 South Water Market, Chicago, Illinois. 
At the time of this transaction, Hoversen & Sons was licensed 
under the act. 


3. On or about April 18, 1958, in the course of interstate 
commerce and by oral contract, Buck sold to Hoversen a truck- 
load of mixed vegetables, consisting of 209 boxes of cabbage, 
for a total price of $418; 60 tubs of kale for a total price of 
$105; and 877 #30 Climax baskets of radishes at 85 cents per 
basket, for a total price of $745.45, or a total invoice price for 
the entire load in the amount of $1,268.45, f.o.b. shipping point. 
The contract provided that shipment would be made before 
midnight, April 18, and was due in Chicago the evening of April 
20, 1958. 


4, At 11:10 P.M., on April 18, 1958, Buck shipped from 
loading point at Mount Pleasant, South Carolina, to Hoversen 
at Chicago, Illinois, the vegetables described in Finding of Fact 
No. 3. 


5. The truckload of vegetables arrived at Hoversen’s place 
of business in Chicago, Illinois, at approximately 4:00 P. M., 
April 20, 1958. The shipment was accepted and unloaded by 
Hoversen, who remitted to Buck the full purchase price for the 
cabbage and kale. On the afternoon of April 21, Hoversen had 
a discussion by telephone with Buck concerning the radishes. 


6. On April 22, 1958, at 11:15 A. M., Hoversen wired Buck 
as follows: “CONFIRMING PHONE CONVERSATION PM 
21ST TRUCK MIXED VEGETABLES GOVERNMENT IN- 
SPECTION TODAY ON RADISHES FROM 10 TO 22 
BUNCHES PER BASKET AVERAGE 50 PERCENT DAM- 
AGED BY YELLOW DISCOLORED TOPS AFFECTING 
SOME TO MOST LEAVES WE SELLING THESE FOR AC- 
COUNT OF WHOM CONCERNED REMITTING NET PRO- 
CEEDS ACCEPTING BALANCE OF LOAD PER INVOICE” 


7. On May 138, 1958, Hoversen rendered an account sales 
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to Buck covering the 877 baskets of radishes, which showed 
143 baskets sold and 734 baskets dumped. The accounting in- 
dicated a loss was sustained on the radishes in the amount of 
$244.24. Hoversen has not paid Buck the agreed purchase price 
for the radishes. Buck has not paid Hoversen the loss sustained 
in reselling the radishes. 


8. Informal complaints in these proceedings were filed within 
9 months after accrual of the causes of action alleged. 


CONCLUSIONS 


According to the complaints filed in both Dockets 7683 and 
7684, this was an f.o.b. sale of a shipment of mixed vegetables 
at various prices, to be shipped by truck from the State of South 
Carolina to Chicago, Illinois. Buck, the shipper, states there 
were no other specifications in the contract except that the ship- 
ment was to leave shipping point by midnight April 18, 1958, 
and was due to arrive at Chicago by the evening of April 20. 
The fifth paragraph of purchaser Hoversen’s complaint alleges 
that Buck shipped from the State of South Carolina to Hoversen 
at Chicago “the kind and quality commodity called for in said 
contract of sale and in the manner agreed upon.” It appears that 
the shipment was made in accordance with all the specifications 
of the contract and arrived at the buyer’s place of business in 
Chicago at about 4:00 P. M. on April 20. 


An inspection which was restricted to radishes in three ac- 
cessible stacks toward the rear of the trailer at Chicago on April 
22, 1958, showed the radishes to be firm with no decay, but that 
the tops showed an average of approximately 50% damaged by 
yellow discolored leaves. Hoversen stated that he complained 
by telephone to Buck on the afternoon of April 21 concerning 
the yellow discolored tops and informed Buck that a Govern- 
ment inspection was being obtained. At 11:15 A. M. on April 
22, Hoversen wired Buck as follows: “CONFIRMING PHONE 
CONVERSATION PM 21ST TRUCK MIXED VEGETABLES 
GOVERNMENT INSPECTION TODAY ON RADISHES FROM 
10 TO 22 BUNCHES PER BASKET AVERAGE 50 PERCENT 
DAMAGED BY YELLOW DISCOLORED TOPS AFFECTING 
SOME TO MOST LEAVES WE SELLING THESE FOR AC- 
COUNT OF WHOM CONCERNED REMITTING NET PRO- 
CEEDS ACCEPTING BALANCE OF LOAD PER INVOICE.” 
Hoversen further stated that during the telephone conversation 
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with Buck on Aprill 21, he requested permission of Buck to sell 
the radishes for the shipper’s account, but Buck refused per- 
mission to sell for his account. 


The question for determination appears to be whether the 
restricted inspection made at Chicago on April 22, 1958, is indi- 
cative of the condition of the radishes upon arrival of the ship- 
ment at Chicago on April 20. The inspection of the radishes was 
not made until approximately 41 hours after the load arrived 
at Chicago. Apparently, Hoversen broke the load sometime prior 
to 6 A. M. on April 21. The evidence shows that about 133 
baskets of the radishes were sold by Hoversen on that date and 
on April 22 for prices ranging from $1 per basket to $1.75 per 
basket, well above the purchase price of 85 cents per basket, 
plus freight, paid for the radishes by Hoversen. It has frequently 
been held in these proceedings under the act that inspection 
after such a lapse of time does not provide acceptable evidence 
of the condition of a commodity at the time of arrival. It cannot, 
therefore, be concluded upon the evidence submitted in this case 
that the radishes were abnormally deteriorated upon arrival at 
Chicago. Having accepted the radishes, Hoversen is liable to 
Buck, the shipper, for the purchase price thereof, less any proven 
damages sustained by Hoversen as a result of a breach of the 
contract on the part of the shipper. Since the evidence is insuffi- 
cient to establish a breach of the contract on the part of shipper 
Buck, it is concluded that Hoversen’s failure to pay Buck the 
purchase price of $745.45 for the radishes is in violation of sec- 
tion 2 of the act. Ray M. Buck Farms should be awarded repara- 
tion in the amount of $745.45, with interest, and the facts 
should be published. The complaint filed by Hoversen against 
Buck in Docket 7684 should be dismissed. 


ORDER 


Within 30 days from the date of this decision, Hoversen & 
Sons shall pay to Ray M. Buck Farms reparation in the amount 
of $745.45, with interest thereon at the rate of 5 percent per 
annum from May 1, 1958, until paid. 


The complaint filed by Hoversen & Sons against Ray M. Buck 
Farms is dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 649) 


JOHN L. SENINI COMPANY v. FRUIT SUPPLY COMPANY OF KANSAS 
City, Missouri, INc. PACA Docket No. 7559. Decided April 


13, 1960. 


Contract—Failure to Prove—Dismissal 


Since complainant failed to prove the existence of a contract between the 
parties, the complaint is dismissed. 

Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. V. E. Phillips, 
of Kansas City, Missouri, for respondent. Mr. Giles H. Perstone, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on October 9, 1958. 
Complainant asks reparation in the amount of $653.25, alleging 
that he had sold to respondent on or about March 22, 1958, in 
the course of interstate commerce, 335 cartons of lettuce at an 
agreed price of $1.80 per carton, plus 15 cents per carton for 
vacuum cooling; that the contract was negotiated by Nat Spector, 
a broker located at El Centro, California, who acted in negotia- 
ing such sale as agent for both complainant and respondent; 
that the produce contracted for was shipped in a truck furnished 
by respondent; that the produce was accepted; and that re- 
spondent has failed to pay the agreed purchase price. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 13, 1959. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on March 14, 1959. 


On March 25, 1959, respondent filed an answer in which it 
denied purchasing any lettuce from complainant, but alleged 
that at about the time of the transaction in question it had 
purchased from Cloud & Hatton, brokers, in Kansas City Mis- 
souri, 320 cartons of lettuce, delivered to respondent in Kansas 
City, for $720 [$2.25 per carton], which sum was paid to Cloud 
& Hatton on April 11, 1958. Respondent denied that Cloud & 
Hatton was authorized to make purchase for its account, or to 
authorize suppliers to bill respondent directly, and denied that it 
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knew, or had authorized Nat Spector, the broker in El] Centro, 
California, to act as agent for respondent, or that it furnished a 
truck for the purpose of transporting the lettuce in question. 

An oral hearing was held in Kansas City, Missouri, on October 
28, 1959. Complainant did not appear, in person or by repre- 
sentative, at the hearing, but the depositions of complainant and 
Nat Spector were offered and received in evidence at the hearing 
by the presiding officer at the request of complainant. Harry 
Robinson, President of respondent, and John Vernon Cloud and 
Stephen Joseph Hatton, formerly partners in the finm of Cloud 
& Hatton, appeared and testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, John L. Senini, doing busi- 
ness as John L. Senini Company, whose address is Post Office 
Box 896, Glendale, Arizona. 


2. Respondent, Fruit Supply Company of Kansas City, Mis- 
souri, Inc., (now, by change of corporate name, Robinson Fruit 
Supply Company, Inc.) is a corporation whose address is Kansas 
City, Missouri. At the time of the transaction involved herein, 
respondent was licensed under the act. 


38. On or about March 22, 1958, in the course of interstate 
commerce, complainant delivered to Nat Spector 335 cartons 
of lettuce at the price of $1.80 per carton, plus an additional 
charge of 15 cents per carton for vacuum cooling, or a total 
price of $653.25. Complainant was advised by Nat Spector that 
he was buying such lettuce for Fruit Supply Company of Kansas 
City, Missouri, Inc. 


4. The order for such lettuce was placed with Nat Spector 
by Cloud & Hatton, brokers, of Kansas City, Missouri, and Cloud 
& Hatton informed Nat Spector that the 335 cartons of lettuce 
in question were for respondent. Cloud & Hatton provided the 
truck by which the lettuce in question and other produce was 
shipped. 


5. Upon arrival in Kansas City, Missouri, of the truck in 
question, 150 cartons of lettuce were delivered to respondent by 
the trucker on March 25, 1958. The balance of the lettuce, 185 
cartons, was placed in cold storage for the account of Cloud & 
Hatton at a warehouse operated by Martin Spector Produce 
Company [not connected with Nat Spector]. On or about March 
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27, 1958, 170 cartons of the balance were delivered from the 
Martin Spector warehouse to respondent. The remaining 15 
cartons of lettuce were purchased by the Martin Spector Pro- 


duce Company. 


6. Complainant promptly invoiced respondent for the 335 
cartons of lettuce in question, but respondent returned this in- 
voice to complainant by letter dated March 28, 1958. In this 
letter respondent stated that the invoice must have been billed 
in error since respondent had bought the lettuce delivered in 
Kansas City at a price of $2.25 per carton, and complainant was 
told to collect from Cloud & Hatton. 


7. Cloud & Hatton invoiced respondent for the 320 cartons 
of lettuce it accepted at a price of $2.25 per carton, delivered, 
and this invoice together with other invoices, was paid by re- 
spondent to Cloud & Hatton on April 11, 1958, by respondent’s 
check No. 11160. 


8. Neither Cloud & Hatton nor Nat Spector was authorized 
by respondent to purchase the lettuce in question for the ac- 
count of respondent. 


9. Respondent actually received 320 cartons of the 335 car- 
tons of lettuce in controversy, but respondent purchased this 
lettuce from Cloud & Hatton for the sum of $2.25 per carton 
delivered in Kansas City, Missouri, and has paid Cloud & Hatton 
the contract price for such lettuce. 


10. No part of the purchase price for the 335 cartons of 
lettuce involved has been paid to complainant. 


11. The formal complaint was filed on October 9, 1958, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The controlling issue here involved, as agreed by both parties 
in their briefs, is one of agency. Complainant and the California 
broker, Nat Spector, both testified by deposition that Nat Spector 
purchased the lettuce involved from complainant for respondent. 
Respondent’s president, Harry Robinson, testified that he bought 
the lettuce from Cloud & Hatton; that he had never heard of 
complainant or Nat Spector in connection with this transaction; 
and that he had not authorized Cloud & Hatton, or either of 
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them, to buy any merchandise for respondent. John V. Cloud, 
one of the former partners of Cloud & Hatton (now bankrupt), 
denied that his firm had instructed Nat Spector to bill respondent 
for the lettuce purchased, or that his firm ever acted as agent 
for any of their customers in placing orders with Spector. Both 
Cloud and his partner, Stephen J. Hatton, testified that they 
bought the lettuce and resold 320 cartons of its to respondent 
at a price of $2.25 per carton. They further testified that com- 
plainant invoiced Cloud & Hatton, and that when they filed 
their schedules in bankruptcy on or about May 15, 1958, they 
listed as one of their liabilities the sum of $653.25 due com- 
plainant. 


Complainant has the burden of proving the alleged contract 
with respondent. To meet this burden, complainant would be 
required to show: (1) that respondent authorized Cloud & 
Hatton to act as its agent and to buy produce for it; (2) that 
respondent delegated to Cloud & Hatton authority to authorize 
Nat Spector to act as agent for respondent; (3) that Cloud & 
Hatton did authorize Nat Spector to act as agent for respond- 
ent; and (4) that Nat Spector, acting as agent for respondent, 
bought the lettuce in question. 


Complainant admittedly dealt only with Nat Spector until 
his unsuccessful attempts, after the lettuce was actually deliv- 
ered, to collect the price from respondent. He, therefore, could 
have no knowledge of Spector’s authority, except as from such 
information as was furnished to him by Spector. 


Nat Spector admittedly had no dealings with respondent. Spec- 
tor testified that he received his orders from Cloud & Hatton, 
which partnership was apparently acting as agent for respond- 
ent, and was instructed by Cloud & Hatton to buy lettuce for 
respondent and invoice respondent direct. Even if complainant’s 
testimony be accepted as true, this still does not establish his 
case, since neither of complainant’s witnesses had any direct 
contact with respondent prior to or at the time of the transaction 
in question. Complainant’s testimony, if true, goes no further 
than to establish that Nat Spector was told by Cloud & Hatton 
that they were authorized to instruct Spector to buy lettuce for 
respondent and to advise complainant to bill respondent directly. 
Proof that an agent represents or warrants that he has certain 
authority does not prove existence of such authority. 


Balanced against this testimony, we have the direct denial by 
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respondent that it authorized Cloud & Hatton or Spector to buy 
lettuce for respondent’s account; and the direct denial by both 
Cloud and Hatton that they were agents for respondent or that 
they instructed Spector to buy the lettuce for respondent, and 
their insistence that they purchased the lettuce on their own 
account for resale to respondent. 


From the evidence presented we conclude that complainant 
has failed to sustain the burden of proving that any contract 
was made between complainant and respondent concerning the 
lettuce in question. It necessarily follows that the complaint 
should be dismissed. 


ORDER 
The complaint is dismised. 
Copies hereof shall be served upon the parties. 


(No. 6470) 


In re THE WARSHAW Bros., INc. PACA Docket No. 7914. Decided 
April 14, 1960. 


Repeated and Flagrant Violations—Suspension 
of License—Consent Order 


Respondent admitted the violations charged and consented to a 90-day sus- 
pension of its license. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on March 28, 1960, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent repeatedly and 
flagrantly violated section 2 of the act by failing truly and cor- 
rectly to account and make full payment promptly for produce 
received on consignment in interstate comerce. 
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A copy of the complaint was served upon respondent on April 
1, 1960. Respondent filed an answer to the complaint in which 
it admitted the allegations of the complaint, waived oral hearing, 
and agreed and consented to the issuance of an order suspend- 
ing for 90 days the license of respondent, such suspension being 
suspended and not becoming effective unless respondent commits 
a violation of said act during the next two years following the 
issuance of said order. Respondent’s admission of the allega- 
tions of the complaint and its consent were further conditioned 
upon complainant’s agreeing to the issuance of such an order, 
otherwise it denied the allegations and requested an oral hear- 
ing. Complainant has consented to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, The Warshaw Bros., Inc., is a corporation 
whose address is Unit 14, 4000 Orange Avenue, Cleveland, 
Ohio. Respondent’s officers are Joseph Pollack, president and 
treasurer; Irving Pollack, vice president; and Herman Scott, 
secretary. 


2. Pursuant to licensing provisions of the act, license No. 
112875 was issued to respondent March 5, 1948. This license is 
presently in effect. 


3. During the period from on or about September 9, 1959 
to on or about February 12, 1960, respondent received on con- 
signment 20 shipments of perishable agricultural commodities 
in interstate commerce and after having sold said commodities 
did fail and refuse to render true and correct accountings and 
make payment promptly to the consignors in that it failed to 
account for and pay certain sums due the consignors. 


4, During the period from September 1959 through Febru- 
ary 1960, respondent failed to keep such accounts, records and 
memoranda as to disclose fully and correctly all transactions 
involved in its business, 


5. Each of the aforesaid officers of respondent is responsible 
in whole or in part for the acts set forth in Findings of Fact 3 
and 4, 

CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, re- 
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spondent willfully, repeatedly, and flagrantly violated section 
2 of the act (7 U.S.C. 499b). By reason of the facts set forth 
in Finding of Fact 4, respondent violated section 9 of the act 
(7 U.S.C. 499i) and the regulations issued thereunder (7 CFR 
46.15). Respondent filed an answer in which it admitted the 
allegations of the complaint and consented to a suspension of 
its license under the conditions outlined in the Preliminary 
Statement. Complainant has consented to and recommended the 
issuance of such an order. Accordingly, pursuant to section 
47.26(b) of the rules of practice, such an order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 90 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity for 
hearing, to have, within two years from the effective date of 
this order, again violated the act. 


This order shall become effective on the 11th day after the 
date hereof. 


Copies of this order shall be served upon the parties. 


(No. 6471) 


H. R. JOHNSON v. ESTRELLA FRUIT SHIPPING CORPORATION. 
PACA Docket No. 7812. Decided April 15, 1960. 


Admission of Liability—Reparation 


Respondent admits owing the amount claimed in the complaint. However, 
since complaint concerning some of the transactions was not timely 
filed, respondent is ordered to pay only for those transactions over 
which the Secretary has jurisdiction. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. George 
E. Rapier, of New Orleans, Louisiana, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seq.). An informal complaint was filed on June 22, 1959. The 
formal complaint was filed on September 1, 1959. Complainant 
requests an award of reparation in the sum of $5,625, repre- 
senting brokerage allegedly due from respondent in connection 
with a number of sales of bananas negotiated with third parties 
by complainant as broker on respondent’s behalf between July 
6, 1958, and December 17, 1958. 


A copy of the Department’s report of investigation was served 
upon complainant on or about November 18, 1959. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on November 20, 1959. 


On November 30, 1959, a letter was received from one George 
E. Rapier, Liquidator, of New Orleans, Louisiana, written upon 
respondent’s letterhead, advising that respondent was in volun- 
tary liquidation; that Rapier had been appointed liquidator and 
was attempting to collect all outstanding accounts receivable; 
that complainant’s claim was admitted and would be placed 
in its appropriate priority among the other creditors as soon 
as information was developed regarding respondent’s financial 
position. This letter was accepted by the Department and served 
upon complainant as respondent’s answer. 


In view of the fact that respondent does not dispute any of 
the allegations of the complaint and admits owing the sum sought 
by complainant as reparation in this proceeding, no issues are 
joined by the pleadings and no submission of evidence is re- 
quired of the parties. 


FINDINGS OF FACT 


1. Complainant is an individual, H. R. Johnson, whose ad- 
dress is 3950 Lakeshore Drive, Chicago, Illinois. 


2. Respondent, Estrella Fruit Shipping Corporation, is a 
corporation whose address is 411 Decatur Street, New Orleans, 
Louisiana. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


8. Between July 6, 1958, and December 17, 1958, inclusive, 
in the course of interstate commerce, complainant, acting as 
broker, negotiated 225 transactions involving 184 carloads and 
41 truckloads of bananas between respondent and various third 
parties named in Exhibit A attached to the formal complaint, 
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for an agreed compensation of $25 per transaction, or a total 
of $5,625. 


4, Complainant performed fully in regard to his duties as 
broker with respect to all the transactions involved herein, but 
has received no part of the compensation promised for his 
services. 


5. An informal complaint was filed on June 22, 1959, which 
was not within 9 months with respect to the cause of action 
arising prior to September 17, 1958, but was within 9 months 
after the causes of action arising after that date. 


CONCLUSIONS 


Respondent, in the letter constituting its answer to the formal 
complaint, admits owing complainant the sum requested as re- 
paration in the complaint, $5,625, and further states that it 
“. . . cannot meet all its obligations due creditors including 
Mr. H. R. Johnson.” Respondent’s inability to pay the admitted 
indebtedness is no defense in this action by complainant, E. A. 
Brown v. Manos Brothers, 17 A.D. 645, and its failure to pay 
such indebtedness is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. The amount 
of reparation to be awarded, however, depends upon whether 
the Department has jurisdiction of all the transactions set forth 
in Exhibit A of the formal complaint. 

Section 6(a) of the act (7 U.S.C. 499f(a)) requires that a 
complaint which is to be the basis for a claim for damages under 
the act must be filed within 9 months after the cause of action 
accrues. This provision is jurisdictional in nature, so that a 
complaint filed later than the time prescribed therein is out- 
side the authority of the Secretary. See Maggio Bros, Los An- 
geles, Inc. v. J. B. Ruth Sales Corp., 15 A.D. 1263. 


A review of Exhibit A reveals that 55 of the transactions 
listed occurred between July 6, 1958, and September 17, 1958, 
which is more than nine months prior to the filing of the in- 
formal complaint. Whether these transactions are beyond the 
jurisdiction of the Secretary, however, would depend on whether 
the causes of action arose more than nine months prior to the 
filing of the informal complaint. 


It has been held that a cause of action arises at such time as 
a party may enter suit in a court of competent jurisdiction. 
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Louisville Cement Company v. Interstate Commerce Commission, 
246 U. S. 638(1918) ; Sawyer & Company, Inc. v. H. Rothstein 
& Sons, 15 A.D. 693. In the instant case, this would be after 
the time for payment had arrived, and after default as to such 
payment by respondent. 

Complainant states in a letter to the Department, dated Aug- 
ust 18, 1959, and contained in the report of investigation, that 
“. + payment terms are 10 days from date of shipment...” 
In the light of this undisputed statement by complainant, we are 
inclined to the view that the complaint was timely filed with 
respect to the 175 transactions taking place on or after Septem- 
ber 17, 1958, but that the earlier transactions, beginning with 
that of July 6, 1958, and ending with those of September 10, 
1958, totaling 50 in all, were not timely filed. It is therefore 
concluded that the complaint, as it pertains to these 50 trans- 
actions, should be dismissed for lack of jurisdiction, and that 
reparation should be limited to the 175 shipments upon which 
the complaint was timely filed. 

In keeping with the foregoing discussion, respondent should 
pay to complainant, as reparation, the sum of $4,375, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $4,375, with in- 
terest thereon at the rate of 5 percent per annum from January 
1, 1959, until paid. 

The facts and circumstances herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6472) 


In re REBELLO-NIEHAUS PRODUCE Co. PACA DOCKET No. 7904. 
Decided April 15, 1960. 


Repeated and Flagrant Violations—Revocation 
of License—Consent Order 


Respondent admitted the violations charged and consented to an order re- 
voking its license. 


Mr. John C. Charnauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed March 21, 1960, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, in which it 
is alleged that respondent repeatedly and flagrantly violated 
section 2 of the act by failing and refusing to render true and 
correct accounting or remit the net proceeds resulting from the 
sale of produce it received in interstate commerce and sold 
on consignment. Revocation of respondent’s license was re- 
quested. A copy of the complaint was served upon respondent 
on March 23, 1960. Respondent filed an answer to the complaint 
on April 5, 1960, in which it admitted the allegations of the 
complaint, waived oral hearing, and agreed and consented to 
the issuance of an order revoking its license. 


FINDINGS OF FACT 


1. Respondent, Rebelle-Niehaus Produce Co., is a Missouri 
corporation whose main office is located at 43 Produce Row, St. 
Louis, Missouri. 


2. Pursuant to the licensing provisions of the act, license 
No. 106519 was issued to respondent on March 28, 1947. This 
license was in effect during the period involved herein. 


8. The records of the Department show that the officers of 
respondent were William S. Rebello, president and owner of 
60 percent of respondent’s stock; John Y. Busalacchi, vice- 
president and owner of 20 percent of respondent’s stock; Berna- 
dine Rebello, secretary-treasurer. Dewey H. Schultze is an indi- 
vidual who owned the remaining 20 percent of respondent’s stock. 


4. During the period of October 29, 1958 to May 15, 1959, 
inclusive, Sam Rebello, an individual doing business as Rebello 
Produce Co., received in interstate commerce on consignment 
from the shippers enumerated in paragraph 5, numerous ship- 
ments of produce to be sold for and on behalf of the account 
of said consigners. 


5. Sam Rebello upon receipt of the aforesaid consigned lots 
of produce turned the produce over to respondent in interstate 
commerce for handling. Respondent sold the produce but has 
failed and refused to render true and correct accountings or 
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remit the net proceeds resulting from the sales of said produce 
to either Sam Rebello or to the consignor-shippers. The con- 
signors and net proceeds due them as shown by respondent’s 
records are listed below: 


a. Cledis Peterson, Loxley, Alabama, 13 consign- 
ments of cabbage received by truck during the period 
from on or about October 29, 1958 to and including 
December 4, 1958, for which respondent reported real- 
ized proceeds in the total net sum of $5,051.61, after 
all deductions, which sum has not been paid. 


b. William Rubenstein, Chicago, Illinois, 37 con- 
signments of various perishable agricultural commod- 
ities during the period from on or about November 13, 
1958 to on or about January 6, 1959, for which res- 
pondent reported realized proceeds in the total net sum 
of $6,478.60, after all deductions, which sum has not 
been paid. 

ec. R. Kuehne & Sons, Seymour, Wisconsin, eight 
shipments of cabbage received on consignment during 
the period from on or about December 24, 1958 to on 
or about February 4, 1959, to whom respondent admits 
owing, after all deductions, total net proceeds of $3,- 
873.73, which sum has not been paid. 

d. Gressinger & Sons, Belle Glade, Florida, three 
shipments of mixed vegetablies, one shipment of rad- 
ishes and one lot of 75 crates of endive received on 
consignment during the period from on or about De- 
cember 22, 1958 to on or about March 20, 1959, for 
which respondent reported realized proceeds in the 
total net sum of $6,346.05, after all deductions, which 
sum has not been paid. 

e. R. E. Schwebs Sons, Hortonville, Wisconsin, four 
shipments of cabbage received on consignment during 
the period from on or about January 29, 1959 to on or 
about February 10, 1959, to whom respondent admits 
owing, after all deductions, total net proceeds of $1,- 
338.32, which sum has not been paid. 

f. Keyser Bros., Sarasota, Florida, 13 shipments of 


mixed vegetables received on consignment during the 
period from on or about January 30, 1959 to on or 
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about May 15, 1959, to whom respondent admits owing, 
after all deductions, total net proceeds of $11,865.89, 
which sum has not been paid. 


g. Skaggs Bros., Bixby, Oklahoma, one truckload 

of radishes received on consignment on vr about April 
13, 1959, for which respondent reported a balance of net 
proceds of $485.72, after deductions, including a partial 
payment of $100.00, which balance of net proceeds has 
not been paid. 
h. Louis Baker, Bixby, Oklahoma, four truckloads of 
radishes received on consignment during the period 
from on or about April 21, 1959 to and including April 
28, 1959, for which respondent reported realized pro- 
ceeds in the total net sum of $1,323.94, after all deduc- 
tions, which sum has not been paid. 


i. W. V. Knight, Richton, Mississippi, two truckloads 
of mixed vegetables received on consignment on or 
about April 20, 1959 and May 4, 1959, for which re- 
spondent reported realized proceeds in the total net 
sum of $532.26, after all deductions, which sum has not 
been paid. 


The total net sum due to and withheld from the aforesaid 
consignors is $37,296.22. 


6. Each of the aforesaid officers of respondent is responsible 
in whole or in part for the failure of respondent truly and 
correctly to account and pay the total net proceeds due the con- 
signors as set forth in Finding of Fact 5. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 5, re- 
spondent willfully, repeatedly, and flagrantly violated section 
2 of the act (7 U.S.C. 499b). Respondent filed an answer in 
which it admitted the allegations of the complaint, waived oral 
hearing, and consented to an order revoking its license. Ac- 
cordingly, pursuant to section 47.26(b) of the rules of practice, 
such an order should be issued. 


ORDER 


Respondent’s license is hereby revoked. 
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This order shall become effective 11 days after the date hereof. 
Copies of this order shall be served upon the parties. 


(No. 6473) 


J. L. WEINSTEIN Co. v. THE KILLMON COMPANY. PACA Docket 
No. 7847. Decided April 19, 1960. 


Undisputed Amount 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing on this transaction. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on December 16, 1959. 
Complainant seeks to recover $233.50, which amount is alleged 


to be the balance due complainant in connection with the sale 
to respondent of a quantity of fruits and vegetables during 
May 1959. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
January 22, 1960. Respondent filed an answer to the formal 
complaint on February 8, 1960, admitting that $183.50 of the 
$233.50 requested by complainant in the complaint was due and 
owing to complainant on account of the transactions involved 
herein. 


It is provided, in section 7(a) of the act, in part as follows: 


“*k*Tf after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has 
admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary*** may 
issue an order directing the respondent to pay to the 
complainant the undisputed amount on or before the 
date fixed in the order.*** 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
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$183.50. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate 
of 5 percent per annum, from June 1, 1959, until paid. 


This order shall be published and copies hereof shall be 
served upon the parties. 


(No. 6474) 


FRED G. HILVERT Co., INC. v. MODERN Foops, INc. PACA Docket 
No. 7906. Decided April 22, 1960. 


Admission of Liability—Reparation 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 
This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with a trans- 
action involving a perishable agricultural commodity in inter- 
state commerce. A copy of the formal complaint and a copy of 
the report of investigation prepared by the Department were 
served upon respondent on January 25, 1960. A copy of the 
report of investigation was served upon complainant on the 
same date. Respondent filed an answer thereto on March 1, 
1960, admitting, in substance, the allegations of the complaint. 
Accordingly, the issuance of an order without further procedure 
is appropriate pursuant to section 47.8(d) of the rules of 
practice (7 CFR 47.8(d)). 


Complainant, Fred G. Hilvert Co., Inc., is a corporation whose 
address is Post Office Box 395, Glendale, Arizona. Respondent, 
Modern Foods, Inc., is a corporation whose address is 1802 
Crockett Street, Houston, Texas. At the time of the transac- 
tion involved herein, respondent was not licensed but was 
subject to license under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation by 
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respondent of section 2 of the act (7 U.S.C. 499b). Accordingly, 
within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $616.12, the 
amount of damage to which complainant is entitled as a result 
of the violation found herein, with interest thereon at the rate 
of 5 percent per annum from July 1, 1959, until paid. 

Copies hereof shall be served upon the parties. 


(No. 6475) 


PRINCETON SALES CORP. v. IDEAL TOMATO COMPANY, INC. PACA 
Docket No. 7622. Decided April 22, 1960. 


Petition for Reconsideration—Dismissal 


The order of March 1, 1960, is supported by the evidence and by the law 
applicable thereto. Complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was issued on 
March 1, 1960, dismissing the complaint. A copy of this order 
was served on complainant on March 7, 1960. Complainant, on 
March 24, 1960, filed with the Department a letter asking that 
the order of March 1 be reconsidered. Complainant’s letter was 
considered as a petition for reconsideration and on March 30, 
1960, a stay order was issued, staying the order of March 1, 
1960, pending the issuance of a further order in this proceeding. 


In this proceeding the initial issue presented for decision had 
to do with the nature of a transaction between the parties on 
February 5, 1959, involving a quantity of tomatoes. Complainant 
alleged that the transaction was a sale of the tomatoes in ques- 
tion to respondent under terms f.o.b. acceptance Florida City, 
Florida, while respondent took the position that the transaction 
was a delivered sale. To prove their respective allegations, each 
party offered—in addition to its own testimony—a written state- 
ment from the broker negotiating the sale, B. H. Barnes.*In the 
unsworn statement given to complainant by Barnes, Barnes 
stated that the purchase was made on an f.o.b. acceptance basis, 
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and later affirmed this statement—in substance—to an investig- 
ator of the Department during the course of a telephone con- 
versation. Barnes also gave a statement in writing to respondent, 
however, which statement was made by Barnes under oath, in 
which the broker stated in substance that the purchase was on a 
delivered basis, and specifically denied that the purchase by 
respondent was on an f.o.b. acceptance basis. 


The order of March 1, 1960, concluded that each party, in 
putting forth affirmative allegations, had the burden of proving 
these allegations, by a preponderance of the evidence; that the 
testimony of the broker, Barnes, was of no probative value 
due to its inconsistency; that the remaining evidence consisted 
of the testimony given by each party, respectively; that each 
party failed to sustain the burden of proof imposed upon it, 
resulting in the dismissal of the complaint. 


Complainant, in the petition for reconsideration, contends that 
the order of March 1 is in error in that “. . . the judicial officer 
gives no apparent consideration to Mr. Barnes’ statements to 
your own Department’s investigator; in which Mr. Barnes con- 
firms our version of the contract.” 


We must disagree with complainant that no consideration was 
given to the statement of the Department’s investigator. The 
investigator’s statement was recognized on page 3 of our order 
of March 1, where we stated that “Barnes, in a subsequent 
telephone conversation with an investigator from the Depart- 
ment, affirmed the statement referred to above, as revealed in 
the Department’s Report of Investigation.” Our conclusion was, 
and is, that the actions of the broker, in telling one version of 
the transaction twice, as opposed to the telling of a conflicting 
version once, is no guarantee that the twice-told tale is the 
true one. And while complainant appears to attach great weight 
to the fact that the unsworn statement presented by complain- 
ant was later repeated to a representative of the Department, 
“to your own Department’s investigator,” the fact remains that 
we do not question the credibility of the investigator, but of the 
broker who made the statements to the investigator. 


We have reconsidered the order of March 1, 1960, and find 
that it is supported by the evidence and by the law applicable 
thereto. Complainant’s assignment of error is therefore with- 
out merit and its petition is hereby dismissed without prior 
service upon respondent. 
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The stay of March 30, 1960, is hereby vacated and the order 
of March 1, 1960, dismissing the complaint, is reinstated. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6476) 


R, F. TAPLETT FRUIT & COLD STORAGE Co. v. JOSEPH NORTHWEST, 
PACA Docket No. 7452. Decided April 22, 1960. 


F.o.b. Sale—Warranty of Suitable Shipping 
Condition—Burden of Proof 


It is concluded from the evidence that respondent has failed to establish 
(1) that complainant breached the warranty of suitable shipping con- 
dition, (2) that complainant was promptly notified of respondent’s re- 
scission of the contract on that ground, and (3) that complainant and 
respondent entered into a new contract by the terms of which respond- 
ent was to salvage the shipment as complainant’s broker. 


Conner & Potter, of Wenatchee, Washington, for complainant. Splawn & 
Bounds, of Yakima, Washington, for respondent. Mr. Karl A. Kern. 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on July 18, 1958. A 
formal complaint was filed on October 24, 1958. Complainant 
seeks reparation in the amount of $1,294.45, which is the alleged 
total purchase price of apples sold to respondent on February 
12, 1958. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on November 29, 1958. 
A copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on December 1, 1958. 


Respondent’s answer was filed on December 15, 1958, and 
contained a request for an oral hearing. Respondent alleged 
that the apples were not in suitable shipping condition; that the 
complainant was timely notified of the trouble found in the 
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shipment; that the complainant authorized respondent to salvage 
the apples as a broker for complainant; and that the sum of 
$477.52 is due complainant, which sum the complainant will 
not accept. 


An oral hearing was held at Yakima, Washington, On Sep- 
tember 30, 1959. Both parties were represented by counsel. Three 
witnesses testified on behalf of complainant. Two witnesses testi- 
fied on behalf of respondent. Briefs were submitted by both 
parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Rawland F. Taplett, doing 
business as R. F. Taplett Fruit & Cold Storage Co., whose ad- 
dress is Post Office Box 188, Wenatchee, Washington. 


2. Respondent is an individual, Hilliard H. Joseph, doing 
business as Joseph Northwest, whose address is Post Office Box 
581, Yakima, Washington. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


8. On or about February 12, 1958, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
tracted to purchase a carload of 655 packages of Washington 
Extra Fancy and Fancy grade Red Delicious, Delicious, and 
Winesap apples, for an agreed total contract price of $1,294.45, 
f.o.b. Wenatchee, Washington. The apples were to be shipped to 
respondent at Kansas City, Missouri. 


4. On February 14, 1958, complainant shipped to respondent 
at Kansas City, Missouri, in car FGEX 39852, apples under 
“Apple Blossom” and “Silver Spur” labels which met the con- 
tract requirements, The apples were Federally inspected on the 
date of shipment between the hours of 2:30 p.m. and 4:00 
p.m. The car also included 170 boxes of Stayman Winesap apples 
packed by the Krispy K Fruit Co., which apples were not in- 
cluded in the Federal inspection. The inspection certificate con- 
tained the following: 

Quality & condition: 

In all lots, color good for respective grades and vari- 
eties. Grade defects, each lot, average within tolerances. 
Winesap, each lot, apples are mostly firm ripe, some 
firm. Delicious or Red Delicious, each lot, mostly firm 
ripe, some ripe. Winesap Fancy, no decay. Red De- 
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licious Extra Fancy, less than 1%. Red delicious Fancy, 
1%. Delicious Extra Fancy, less than 1% breakdown, 
otherwise no decay. Winesap Extra Fancy, 2%, of which 
Y, is breakdown, remainder blue mold decay. 


Grade: 


Washington EXTRA FANCY or FANCY, as marked, 
decay and breakdown are factors of condition. 


5. On February 17, 1958, respondent diverted car FGEX 
39852 to Southwest Brokerage Co., Dallas, Texas, and to Central 
Produce, Waco, Texas. 


6. On or about February 21, 1958, car FGEX 39852 arrived 
in Dallas, Texas, where it was inspected by the Southwest 
Brokerage Co. who wired respondent that the Taplett merchan- 
dise was in very poor condition. 


7. On or about February 22, 1958, upon telephone instruc- 
tions from respondent, the Southwest Brokerage Co. proceeded 
to dispose of the apples in car FGEX 39852 as advantageously 
as possible. 


8. On February 22, 1958, the Southwest Brokerage Co. re- 
quested a Federal inspection restricted to condition and to 
product remaining in car FGEX 39852 at time of inspection. 
The inspection certificate, dated February 22, 1958, at 8:30 
a.m., contained the following: 

Condition: 

Each lot, stock firm ripe to ripe, mostly firm ripe, 
Krispy K’s lot: Average 2% decay. From 3 to 35% 
average approximately 10% damage by bruises. From 
3 to 9% average 6% Internal Breakdown. Apple Blos- 
som lot: From 10 to 35% average approximately 15% 
decay. Average 2% damage by bruises. From 5 to 40% 
average aproximately 30% scald. Silver Spur lot: 
From 3 to 30% average approximately 15% damage by 
bruises. Decay in each lot is Blue Mold Rot in various 
stages, mostly moderately advanced to advanced stages. 


9. On or about April 10, 1958, complainant received re- 
spondent’s accounting for the apples in car FGEX 39852 and re- 
spondent’s check in the amount of $341.52, representing the 
net proceeds of sale. Complainant refused to accept this check 
which was returned to respondent. 
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10. On or about June 26, 1958, complainant, having received 
an itemized statement from the Southwest Brokerage Co., 
advised respondent that his previous accounting was $136 
short. Respondent admitted his error. However, no further 
tender of payment was made. 


11. The formal complaint was filed on October 24, 1958, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute betwen the parties concerning the contract 
for the purchase and sale of the apples in question. The contract 
resulted from a telephone conversation between Mr. Codding, 
respondent’s representative in Wenatchee, and either Mr. Taplett 
himself or his sales manager, Mr. Plughoff. There was conflicting 
testimony in this regard. Following the telephone conversation 
Mr. Codding prepared a memorandum of sale, a copy of which 
was forwarded to complainant. Mr. Taplett testified that Mr. 
Codding personally inspected the apples at complainant’s ware- 
house, which allegation was denied by Mr. Codding. In the ab- 
sence of other evidence, respondent’s inspection of the merchan- 
dise is not considered established. We conclude that this was a 
regular f.o.b. shipping point sale of a carload of apples by com- 
plainant to respondent. The Federal inspection certificate shows 
the apples met the contract requirements at shipping point. 
Therefore, title to the apples passed to respondent when they 
were loaded in car FGEX 39852, respondent assuming all risks 
of damage or delay in transit not caused by the shipper. 


In an f.o.b. transaction, the shipper warrants that the pro- 
duce is in suitable shipping condition; that is, that, at the time 
of billing, it is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract of sale. 


In applying the suitable shipping condition rule in this case, 
the first point to be considered is the destination specified in the 
contract. All the evidence indicates that Kansas City, Missouri, 
was the destination specified. Respondent’s memorandum of sale 
prepared by Mr. Codding on February 12, 1958, contains the 
notation “to Kan City” in longhand. The bill of lading prepared 
by complainant on February 14, 1958, which document was re- 
ceived in evidence as respondent’s Exhibit No. 4, shows Kansas 
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City, Missouri, to be the destination, Not until three days after 
the apples were shipped from Wenatchee, Washington, was the 
destination changed to Dallas and Waco, Texas, by respondent’s 
diversion order. There is no evidence that complainant, at the 
time the contract was entered into, knew the ultimate destina- 
tion of car FGEX 39852. Since Kansas City was the destination 
specified in the contract, complainant’s obligation under 46.24 
(i) and (j) of the regulations was to deliver apples which 
would arrive at Kansas City without abnormal deterioration. 
There is no evidence of the condition of the apples upon arrival 
at Kansas City, and beyond Kansas City the suitable shipping 
condition warranty does not apply. In a number of decisions 
under the act, it has been held that the warranty of suitable 
shipping condition does not apply beyond the destination speci- 
fied in the contract. Anonymous, 13 A.D. 699. 


Let us assume, however, that the destination intended by the 
parties were Dallas and Waco and that therefore the warranty 
of suitable shipping condition did apply. Clearly, the Federal 
inspection at Dallas revealed abnormal deterioration in the Tap- 
lett merchandise inspected; and consequently, if transportation 
service and conditions were normal, complainant would have 
breached the warranty of suitable shipping condition. But there 
is doubt that the transportation service and conditions were 
normal. The contract provided for Carrier’s Protective Service 
described as PIVC, Rule 515, paragraph C. There was some evi- 
dence that heaters were installed either at Whitefish, Montana, 
or earlier, which heaters were not removed until the car arrived 
at Kansas City. Exhibit No. 2 attached to the Department’s in- 
vestigation report is a letter to respondent from George W. Win- 
frey, Specialist in Regulatory Work, of the USDA Fruit and 
Vegetable Division, Los Angeles, who makes reference to a nota- 
tion contained in the Southwest Brokerage Co.’s account of sales: 
“This car without doubt overheated in transit by the railroad, 
as the fruit had every appearance of being cooked.” 


The burden was on respondent, whose shipping instructions 
complainant followed, to establish by a preponderance of the 
evidence that transportation service and conditions were normal. 
In an effort to do so, respondent relies on the restricted Federal 
inspection at Dallas, which inspection certified as to condition 
that: ‘Each lot, stock firm ripe to ripe, mostly firm ripe, Krispy 
K’s lot: Average 2% decay. From 3 to 35% average approxi- 
mately 10% damage by bruises. From 3 to 9% average 6% 
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Internal Breakdown. Apple Blossom lot: From 10 to 35% aver- 
age approximately 15% decay. Average 2% damage by bruises. 
From 5 to 40% average approximately 30% scald. Silver Spur 
lot: From 3 to 80% average approximately 15% decay. From 
4 to 25% average approximately 15% damage by bruises. Decay 
in each lot is Blue Mold Rot in various stages, mostly moderately 
advanced to advanced stages.” From this certificate as to condi- 
tion, it would appear at first glance that the Krispy K merchan- 
dise arrived in somewhat better condition than Taplett’s. Re- 
spondent argues, therefore, that if the car were overheated as 
alleged, the Krispy K applies would have deteriorated abnorm- 
ally also. 


The weight of this evidence, however, is weakened by the fact 
that the Dallas inspection was made on a partly unloaded car. 
The inspection certificate states that at the request of the South- 
‘west Brokerage Co. the inspection and certificate were ‘“‘re- 
stricted to product and lading remaining in car at time of in- 
spection.” The inspection certificate states that, according to the 
account of the Southwest Brokerage Co., car FGEX 39852, at 
the time of inspection, contained “245 boxes Apple Blossom lot, 
170 Boxes Krispy K’s lot, and 70 boxes Silver Spur lot.” There- 
fore, at the time of Federal inspection at Dallas, while the 
Krispy K apples remained intact, more than half of complain- 
ant’s apples had been unloaded. Respondent’s argument is further 
weakened by Southwest Brokerage Co.’s account of sales for 
the entire car which reveals the Krispy K merchandise may have 
been in as bad if not worse shape than Taplett’s. In the absence 
of other evidence, we conclude that it has not been established 
that the transportation service and conditions were normal. 


Respondent contends finally that after the Southwest Broker- 
age Co. advised by telegram that the apples arrived at Dallas 
in an unsatisfactory condition, complainant was promptly noti- 
fied of this by telephone, at which time complainant announced 
that he would stand behind his merchandise and authorized re- 
spondent to salvage this shipment as complainant’s broker. This 
is denied by complainant who claims that the first notice he re- 
ceived that car FGEX 39852 was in trouble came nearly eight 
weeks after shipment when respondent’s check in the amount 
of $341.52 and respondent’s accounting were received. There is 
nothing in writing to substantiate respondent’s contention. The 
burden was on respondent to prove his contention by a prepon- 
derance of the evidence, and this the respondent failed to do. 


ee 
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From the evidence before us, we conclude that respondent 
has failed to establish (1) that complainant breached the war- 
ranty of suitable shipping condition, (2) that complainant was 
promptly notified of respondent’s recission of the contract on 
that ground, and (3) that complainant and respondent entered 
into a new contract by the terms of which respondent was to 
salvage the shipment as complainant’s broker. Respondent, there- 
fore, is liable to complainant for the contract price of $1,294.45. 
Respondent’s failure to pay the agreed purchase price of the 
apples is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,294.45, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1,294.45, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies of this order shall be served upon the parties. 


(No. 6477) 


CHICAGO POTATO EXCHANGE v. R. C. BADLER. PACA Docket No. 
7279. Decided April 25, 1960. 


Petition for Reconsideration—Dismissal 


The order of March 7, 1960, is supported by the facts and the law applic- 
able thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued March 7, 1960, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent and it filed a petition for reconsideration on 
March 16, 1960. 

Respondent contends in his petition that the conclusions in 
the order of March 7, 1960 are obviously incorrect, ignoring 
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completely the evidence submitted by respondent, and that the 
findings of fact have nothing in the record to substantiate them. 
More specifically, respondent states that in reading the conclu- 
sions it is difficult to determine whether the three carloads of 
potatoes were considered as arising out of one transaction or 
more than one and that the third carload was a separate trans- 
action. We made no determination as to the number of trans- 
actions and the necessity or desirability for making such a de- 
termination is not apparent. It is next stated that there is no 
evidence to support the conclusion that the third invoice was 
received by respondent prior to noon on September 3, 1957. 
Respondent’s telegram of September 4, 1957, which is quoted 
in Finding of Fact No. 8, indicates that the federal inspection 
of car BRE 75713 was requested by respondent after the re- 
ceipt of complainant’s invoice. Since the inspection was requested 
at 12:15 p.m. September 3 1957, it was presumed that the invoice 
was received prior to noon. It could have been stated that the 
invoice was received at about noon on September 3, 1957. Here 
again, respondent has failed to show the significance of his con- 
tention. 

Respondent also contends that it was error to award com- 
plainant interest on the sum of $335.89, since that amount had 
been tendered to and refused by complainant prior to the filing 
of the answer. The date of such claimed tender is not stated and 
the record reveals no such tender. In fact, complainant submitted 
with the deposition of Jack Gendelman two letters which are 
contrary to respondent’s contention. One letter, dated December 
16, 1957, addressed to respondent’s attorney from Harry M. 
Branch, Department investigator, contains a suggestion that 
the sum of $335.89 be paid by respondent to complainant as an 
undisputed sum. The reply dated January 8, 1958, states that 
respondent will not submit any payment since he feels there 
is no undisputed amount. 

Respondent mentions several other matters, all of which were 
taken into consideration in our prior deliberation. Upon recon- 
sideration, it is our opinion that the order of March 7, 1960, 
is supported by the facts and the !aw applicable thereto. Ac- 
cordingly, the petition is dismissed without serving a copy 
thereof upon complainant and the order of March 7, 1960, is 
reinstated. 
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The reparation awarded in the order of March 7, 1960, shall 
be paid within 30 days from the date of this order. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6478) 


HARRY V. ELLITHORPE & SON v. WESTER BROS., INC. PACA 
Docket No. 7568. Decided April 25, 1960. 


Acceptance—Liability 
Since respondent accepted the shipment and has not established a breach 
of the contract on the part of complainant, respondent is liable for the 
contract price. 


Complainant pro se. Mr. Robert L. Armijo, of Las Vegas, New Mexico, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on February 2, 1959, com- 
plainant seeks an award of reparation in the amount of $370, 
alleged to be the balance of the purchase price of a truckload of 
potatoes sold and delivered to respondent in October 1958. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on March 10, 1959. A copy of the report of investigation 
was served upon complainant on March 7, 1959. Respondent 
filed an answer on March 27, 1959, admitting the purchase and 
sale of the potatoes as alleged, but denying that the potatoes 
were inspected as alleged in the complaint and denying that com- 
plainant delivered the quality, grade and size potatoes contem- 
plated by the contract. Respondent alleges that the potatoes 
proved inferior in quality and grade and unfit for human con- 
sumption. 

Since the amount claimed in this proceeding is under $500, 
the proceeding was handled under the shortened method of 
procedure provided for in section 47.20 of the rules of practice. 
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Pursuant to such procedure, complainant was given time to file 
an opening statement. Complainant did not file an opening state- 
ment. Respondent, in substance, requested that its verified answer 
be considered as its answering statement. No statement in reply 
was filed by complainant. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harry Vincent 
Ellithorpe and Robert Major Ellithorpe, doing business as Harry 
V. Ellithorpe & Son, whose address is P. O. Box 446, Monte 
Vista, Colorado. 


2. Respondent, Wester Bros., Inc., is a corporation whose 
address is P. O. Box 335, Las Vegas, New Mexico. At the time 
of this transaction respondent was licensed under the act. 


3. On or about October 18, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of U. S. No. 1, Size A potatoes, consisting of 220 
bags of Red McClure, at $1.50 per bag, and 200 bags of White 
Rose, at $1.85 per bag, for a total invoice price of $700, f.o.b. 
Monte Vista, Colorado. 


4. On October 18, 1958, complainant shipped 420 bags of 
potatoes from loading point in the State of Colorado to respond- 
ent at Las Vegas, New Mexico, in a truck operated by respond- 
ent. These potatoes were inspected on October 18, 1958, by a 
Federal-State inspector at shipping point and certified as grading 
U. S. No. 1, Size A. 


5. Upon arrival of the potatoes at destination, respondent ac- 
cepted and unloaded the shipment. Thereafter, on or about 
October 24, 1958, respondent complained by telephone to com- 
plainant concerning the condition of the 200 bags of White Rose 
potatoes. No agreement was reached by the parties concerning 
this lot of potatoes and respondent has failed to pay the purchase 
price. Respondent remitted to complainant the full purchase price 
of $330 for the 220 bags of Red McClure potatoes. 


6. The formal complaint was filed on February 2, 1959, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Although complainant has failed to submit any evidence in 
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support of its complaint, respondent has admitted that it pur- 
chased the potatoes as alleged by complainant, that the potatoes 
were delivered to respondent’s place of business, and that re- 
spondent unloaded the potatoes into its warehouse. Respondent 
alleges, however, that immediately upon ascertaining that one 
lot of the potatoes was of inferior quality and grade, which 
according to respondent was within 3 days after arrival of the 
potatoes, respondent notified the complainant of the condition 
of the potatoes. Respondent further states that complainant 
refused to make a satisfactory adjustment, but was willing to 
make allowance of 15 cents per bag, which offer respondent con- 
sidered wholly inadequate in view of the condition of the pota- 
toes, which respondent states “was more than 50% damaged.” 
Approximately 30 days thereafter, 160 bags of the potatoes in 
question were condemned by the Department of Health at Las 
Vegas, New Mexico, and were ordered destroyed. 


While respondent denies that it accepted the truckload of 
potatoes and contends that it only accepted the 220 bags of Red 
McClure potatoes which were satisfactory, it is an elementary 
principle that respondent’s actions in taking possession of and 
unloading the potatoes constituted an acceptance of the entire 
shipment. Having accepted the potatoes, respondent is liable 
for the purchase price thereof, less any damages respondent can 
show it sustained as a result of any breach of the contract on 
the part of complainant. 


The only claim of breach concerns the White Rose potatoes. 
The shipping point inspection certificate establishes to our satis- 
faction that these potatoes graded U. S. No. 1 on the date of 
shipment, October 18, 1958. The potatoes were hauled from 
Monte Vista, Colorado, to Las Vegas, New Mexico, in a truck 
operated by respondent. Since this was a sale on f.o.b. terms, 
complainant warranted that the potatoes would arrive at desti- 
nation without abnormal deterioration, assuming normal trans- 
portation conditions and service. There is no evidence that the 
transportation service and conditions were normal, which in 
itself would require us to reject any claim that the suitable 
shipping condition warranty was breached. In addition, there is 
no evidence that these potatoes arrived in an abnormally deterio- 
rated condition. Respondent’s own statement indicates that the 
alleged unsatisfactory condition was not discovered until 
approximately three days after unloading the potatoes in its 
warehouse. Not only would evidence of condition three days after 
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arrival be poor evidence of condition on arrival, but respondent’s 
description of the condition found is so vague it would be of no 
assistance to us in any event. Respondent refers to the potatoes 
as being “of inferior quality and grade and unfit for human 
consumption.” At another point respondent speaks of the “‘in- 
ferior condition” of the potatoes. We are given no information 
as to the nature of the defects or the percentage of potatoes 
affected thereby. For all the reasons stated, we conclude that 
respondent has failed to establish that there was any breach 
of the contract on the part of complainant. 


Respondent’s failure to pay complainant the full purchase price 
of the truckload of potatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of the unpaid balance of $370, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $370, plus interest at 
the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 6479) 


LACHENMAIER BROS. v. KAUFMAN-BROWN POTATO COMPANY. 
PACA Docket No. 7545. Decided April 25, 1960. 


New Agreement—Federal Inspections—Expense 


It is concluded that the parties entered into a new agreement whereby re- 
spondent handled the produce on a consignment basis for complainant’s 
account. In accounting to complainant, respondent deducted the cost of 
two Federal inspections for which amount reparation is awarded to 
complainant. 


Complainant pro se. Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for re- 
spondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended 7 U.S.C. 499a 
et seq.). In a formal complaint, which was filed with the Depart- 
ment on September 8, 1958, it is alleged that complainant sold 
two carloads of potatoes to respondent for a total price of $1,480; 
that respondent’s agent accepted the potatoes at shipping point; 
and that respondent has paid complainant only $671.60 for the 
potatoes, leaving a balance of $808.40 due and unpaid. 


A copy of the complaint and a copy of the report of investiga- 
tion was served upon complainant on March 9, 1959. Respond- 
ent’s answer was filed on March 18, 1959. 


Respondent contends that the potatoes were in a deteriorated 
condition upon arrival at Chicago, Illinois, and that John Lachen- 
maier, upon being informed of the condition of the potatoes, 
agreed to permit respondent to handle the shipments for com- 
plainant’s account on a consignment basis. It is alleged, further 
that respondent sold and accounted for the potatoes in the usual 
manner and that complainant received and accepted the net pro- 
ceeds of the sale in full satisfaction of the account. 


An oral hearing was held at Chicago, Illinois, on September 
10, 1959. Complainant was not represented at the hearing, but 
the deposition of Arras W. Wilson was received in evidence in 
complainant’s behalf. Respondent was represented at the hearing 
by counsel and presented the oral testimony of Charles Kaufman. 
A brief was submitted by respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Lachen- 
maier and William Lachenmaier, doing business as Lachenmaier 
Bros., whose address is Post Office Box Q, Shafter, California. 


2. Respondent is a partnership composed of Albert H. Brown 
and Charles H. Kaufman, doing business as Kaufman-Brown 
Potato Company, whose address is 62 South Water Market, Chi- 
cago, Illinois. At the time of the transactions involved in this 
proceeding, respondent was licensed under the act. 


8. On or about June 9 and 10, 1958, in the course of inter- 
state commerce, complainant sold a total of two carloads of 
potatoes to respondent, each consisting of 400 100-pound sacks 
of U.S. No. 1, Size A, Elk Brand, White Rose potatoes at $1.85 
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per sack, f.o.b. Shafter, California, for a total price of $1,480. 


4. The two carloads of potatoes, being FGEX 39090 and 
FGEX 55883, were shipped from California on or about June 
9 and June 10, 1958, respectively. Federal-State inspections of 
the potatoes at shipping point certified them as grading U. S. 
No. 1, Size A. The shipments arrived at Chicago, Illinois, on or 
about June 14 and June 16, 1958. Respondent inspected the pota- 
toes on or about Monday, June 16, 1958, and found them to be 
in an unsatisfactory condition due to sunken, discolored, sticky 
areas. 


5. Respondent ordered a Federal inspection of the potatoes 
in car FGEX 39090, which inspection was made at 1:30 p.m. 
on June 16, 1958, and revealed as to condition the following: 


“Generally firm. From 3 to 15%, average 9% damaged 
by slightly sunken discolored areas with underlying 
flesh grayish to brown, some of which are sticky, gen- 
erally occurring on stem end. Average less than 1% 
soft rot.” 


6. Respondent ordered a Federal inspection of the potatoes 
in car FGEX 55883, which inspection was made at 2:30 p.m. 
on June 16, 1958, and revealed as to condition the following: 


“From 2 to 13%, average 7% damaged by brown dis- 
coloration occurring around lenticels. Average 2% dam- 
aged by slightly sunken discolored sicky areas. From 
less than 1% to 7%, average 4% Slimy Soft Rot, mostly 
in early, some in advanced stages. Remainder firm.” 


7 On or about June 17, 1958, in the course of a telephone 
conversation betwen Charles Kaufman and John Lachenmaier, 
it was agreed between the parties that respondent should handle 
the two carloads of potatoes on a consignment basis for com- 
plainant’s account. 


8. On or about June 17, 1958, respondent sold the potatoes in 
FGEX 39090 for $3 per sack and those in FGEX 55883 for 
$2.75 per sack, “as is,” delivered Chicago, which was the fair 
and reasonable value of the potatoes. On or about June 24, 
1958, respondent rendered an accounting to complainant reflect- 
ing these sales prices and deducting for freight, icing, a $10 
Federal inspection fee on each car, and $40 per carload for 
brokerage. Respondent’s check in the amount of $671.60, repre- 
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senting the net return of $378.02 on FGEX 39090 and $293.58 
on FGEX 55883, accompanied the accountings. Complainant re- 
ceived and cashed the check without complaint. 


9. No further payments have been made to complainant on 
account of these transactions. 


10. The formal complaint was filed on September 8, 1958, 
which was within 9 months after the accrual of the alleged 
causes of action. 


CONCLUSIONS 


The evidence clearly sustains respondent’s position that a new 
contract was entered into between the parties when the two car- 
loads of potatoes arrived at Chicago, Illinois, in a deteriorated 
condition. Charles Kaufman testified that he talked to John 
Lachenmaier by telephone on June 17, 1958, advised him of the 
condition of the potatoes and asked what he was to do with 
the two shipments, and that Lachenmaier replied that respond- 
ent should handle the potatoes for complainant’s account and 
do the very best possible with them. Acting on these instruc- 
tions, respondent sold the potatoes on the same day for the best 
prices obtainable. On June 24, 1958, respondent issued ac- 
countings to complainant, showing that the potatoes were sold 
for complainant’s acount. Deductions were made for freight, 
icing, Federal inspections, and for selling brokerage of 10 cents 
per sack. Complainant received the accountings and respondent’s 
check for the net proceeds without complaint and the check was 
duly negotiated. It was not until several months later that com- 
plainant raised any objection regarding the transactions. 


In a letter adressed to the Department, which is a part of the 
investigation report, Lachenmaier admits that he instructed 
Kaufman to do the best he could with the potatoes. Complainant 
has neither denied nor offered evidence to refute Kaufman’s 
testimony that John Lachenmaier instructed respondent to sell 
the potatoes for complainant’s account after the shipments ar- 
rived at Chicago. From the evidence before us we conclude that 
the parties replaced the original contract with a new one where- 
under respondent was to handle the defective shipments of pota- 
toes for complainant’s account on a consignment basis. 


It appears that respondent sold the potatoes promptly for the 
best prices obtainable and accounted to complainant for them. 
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However, respondent deducted for the cost of the two Federal 
inspections at Chicago. These inspections were made prior to 
the consignment agreement, were obtained by respondent as 
evidence under the original contracts, and the cost thereof was 
not properly chargeable to complainant. It is concluded that 
respondent underpaid complainant in the amount of the two in- 
spection certificates, $20. Respondent’s failure to pay complain- 
ant in full was in violation of section 2 of the act. Reparation 
in the amount of $20 should be awarded to complainant, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $20, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 


(No. 6480) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. HARRISBURG DAILY 
MARKET, INC. PACA Docket No. 7464. Decided April 26, 1960. 


Breach of Contract—Damages—Burden of Proof 


Respondent accepted the five carloads of potatoes and is liable for the con- 
tract price less provable damages sustained as the result of a breach 
of the contract on the part of complainant. It is concluded that one 
carload failed to meet contract requirements as to grade but respondent 
is entitled only to nominal damages of $1. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Shelly, Leonard & 
Lipsitt, of Harrisburg, Pennsylvania, for respondent. Mr. William E. 
Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Department 
on May 27, 1958, and the formal complaint was filed on Septem- 
ber 25, 1958. Complainant alleges that it sold four carloads of 
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potatoes to respondent at a total invoice price of $6,659.50, 
f.o.b., Harlem River, New York; that potatoes meeting the re- 
quirements of the contract were shipped from a loading point 
in the State of Maine, and diverted to respondent at Harlem 
River, New York; and that respondent received and accepted the 
four carloads of potatoes, but paid complainant only $5,453.38 
on the invoice price, leaving a balance due of $1,206.12, which 
complainant seeks to recover in this proceeding. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on December 12, 1958. On that same day, a copy of the 
investigation report was served upon complainant. Respondent 
filed an answer to the formal complaint on January 5, 1959, 
denying that the potatoes were delivered in accordance with the 
terms of the contract in that at the time respondent received 
said potatoes they did not grade U. S. No. 1 as required by the 
contract. Respondent denied being indebted to complainant in 
the amount of $1,206.12, and requested an oral hearing. 

On February 2, 1959, respondent filed an amended answer 
and counter-claim. In its amended answer, respondent re-alleged 
the substance of the original answer. In its counterclaim, res- 
pondent alleged that it purchased and accepted from complainant 
a total of five carloads of potatoes, and that the resultant loss 
to respondent was $1,531.46 because the said potatoes did not 
grade U.S. No. 1 as required by the contract, and it was re- 
quired to resell the potatoes to various dealers at reduced prices. 
Respondent requested an oral hearing. 

A hearing was held at Harrisburg, Pennsylvania, on July 9, 
1959. Complainant was not represented by counsel at the hear- 
ing, but upon its written request, the presiding officer introduced 
and received in evidence the deposition of Dan A. Rietman, 
buyer and seller of potatoes for complainant. Respondent was 
represented by counsel and its sole witness was Serrell S. Wag- 
ner, its vice president and general manager. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a 
corporation whose address is 3800 North Mannheim Road, 
Franklin Park, Illinois. Complainant was licensed under the act 
at the time of the transaction involved herein. 
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2. Respondent, Harrisburg Daily Market, Inc., is a corpora- 
tion whose address is 1917 North Seventh Street, Harrisburg, 
Pennsylvania. Respondent was licensed under the act at the 
time of the transaction involved herein. 


3. On or about May 5, 1958, in the course of interstate com- 
merce, complainant by oral contract, sold to respondent five 
carloads of U. S. No. 1, size 214” to 4”, Maine Katahdin pota- 
toes, new branded 50-pound sacks, at an agreed price of $3.38 
per hundredweight, f.o.b. Harlem River for cars PFE 60237, 
BAR 7107 and BAR 7200, and at an agreed price of $3.63 per 
hundredweight, f.o.b. Harlem River for cars PFE 5658 and 
PFE 10612. At the time of sale, the five cars of potatoes were 
on track at Harlem River, having been previously shipped from 
the State of Maine. The five cars of potatoes each contained 950 
sacks making a total contract price of $8,265. 


4, The contract between the parties was negotiated by F. J. 
Davidson, Jr., & Co., a broker of Washington, D. C., acting for 
complainant and respondent. 


5. The five shipments were federally inspected at Oak Point 
(Harlem River), car PFE 5658 on April 28 and the others on 
April 29, 1958, and all of them were certified to be U. S. No. 1, 
214, inch minimum. 


6. On May 7, 1958, at respondent’s request, the 874 bags 
of potatoes remaining in car PFE 60237 and the 78 bags left in 
car PFE 10612 were federally inspected at Oak Point, New 
York. The potatoes in PFE 60237 were certified as having an 
average of 1 percent undersize, an average of 4 percent grade 
defects, chiefly cuts and bruises, an average of 1 percent soft 
rot, and generally showing sprouts from 14 to 2” in length, 
including 55 to 80 percent, averaging approximately 65 percent 
over 34 inches long. As to grade, the certification reads “Now 
fails to grade U. S. No. 1, 214 inch minimum, only account of 
excessive sprouts.” The potatoes in PFE 10612 were certified 
as having 1 percent undersize, grade defects of 2 percent, an 
average of 2 percent soft rot and generally showing sprouts 
from 14 to 1% inches, including 20 to 90 percent, averaging 
approximately 65 percent over 34 inch. As to grade, the certi- 
ficate reads “now fails to grade U. S. No. 1, 214 inch minimum, 
only account of excessive sprouts and soft rot.” 


7. Respondent resold the five carloads of potatoes in the 
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States of Georgia, New York, Ohio, Pennsylvania and Virginia 
and the District of Columbia. Respondent paid complainant 
$7,058.88, including the full purchase price of $1,605.50 for 
BAR 7200. 


8. The formal complaint was filed September 25, 1958, which 
was within 9 months after the causes of action alleged in the 
complaint and counterclaim accrued. 


CONCLUSIONS 


There is no dispute that on May 5, 1958, complainant sold 
to respondent five carloads of potatoes, PFE 5658, PFE 10612, 
PFE 60237, BAR 7107 and BAR 7200. The purchase price of 
each of the first two cars was $1,724.25 and the purchase price 
of each of the other cars was $1,605.50. Respondent accepted 
the five cars and paid the purchase price of BAR 7200 in full 
and the purchase price of each of the first four cars, less deduc- 
tions of $220, $515.14, $390.98 and $80, respectively. Respond- 
ent contends in its counterclaim that the five carloads of potatoes 
were not U. S. No. 1 at the time of sale as specified in the con- 
tract and that as a result it sustained damages of $243 on PFE 
5658, $444.99 on PFE 10612, $255.60 on PFE 60237, $420.87 
on BAR 7107 and $167 on BAR 7200. 


Having accepted the five carloads of potatoes, respondent is 
liable for the balance of the total purchase price thereof, less 
any provable damages it may have sustained by reason of the 
claimed breach of contract on the part of complainant. The 
burden of proof is upon respondent to show such breach and 
the resulting damages by a preponderance of the evidence. 
Ontario Growers Exchange, Inc. v. Bronx Home “Food Prod- 
ucts,” 18 A.D. 522. The only question presented in this proceed- 
ing is whether or not respondent has sustained this burden. 


Respondent submitted in support of its position a letter dated 
July 29, 1958, sent by Steve Huggard to the Department in 
which he states that he inspected the five carloads on May 5, 
1958, and they were sprouting. He states further that the poorest 
cars were PFE 60237 and PFE 10612. Serrell S. Wagner testi- 
fied that Huggard is a potato dealer and he is also engaged in 
the business of transferring potatoes from cars to trucks. Ac- 
cording to Wagner, Huggard was employed by respondent to 
unload the cars in question and he generally gave them a 
quick look. 
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The applicable United States Standards for Potatoes (7 CFR 
51.366) provides with respect to the U. S. No. 1 grade a total 
tolerance of 6 percent for defects, including damage from sprout- 
ing. Damage from sprouting is defined to mean when more than 
10 percent of the potatoes have sprouts over three-fourths of 
an inch long. 

Huggard did not state the percentage of sprouts over three- 
fourths inch in length in any of the five cars. Consequently, his 
statement is of no value in determining whether the potatoes 
were U. S. No. 1 on May 5, 1958,. 

Respondent also submitted certificates of federal inspections 
made of cars PFE 10612 and PFE 60237 on May 7, 1958, at 
Oak Point, which apparently is the same as Harlem River. The 
inspection of PFE 10612 covered only 78 bags remaining in the 
car out of the 950 sacks in the car at the time of sale. Such 
inspection is not sufficient to establish that the carload as a 
whole failed to grade U. S. 1 on May 5, 1958. On the other 
hand the inspection of PFE 60237 covered 874 bags out of the 
original 950 and disclosed an average of approximately 60% 
sprouts over three-fourths inch in length and up to 2 inches 
in length. This amount was so far in excess of the permissible 
tolerance as to indicate that the potatoes would not have 
graded U. S. No. 1 on May 5. As to the other three carloads, 
no federal inspection certificates or other convincing evidence 
was submitted to show that such potatoes were not U. S. No. 1 
on May 5. It is concluded that the contract was breached by com- 
plainant with respect to PFE 60237 but that respondent has 
failed to sustain the burden of proving a breach as to the other 
four cars. 


The proper measure of damages for breach of warranty is the 
difference between the market value of the commodity if it had 
been as warranted and the market value of the commodity 
actually received, both values being at the time and place of 
delivery. William Hedberg, Inc. v. Edison Vegetable Growers, 
Inc., 10 A.D. 100. Respondent submitted an account sales as to 
car PFE 60237 which indicates that the potatoes were sold 
to various dealers in the State of Pennsylvania. Respondent’s 
claimed loss of $255.60 on this car is computed by deducting 
the resale net proceeds of $958.92 from the amount paid to 
complainant of $1,214.52. It has been held that the market 
value of a commodity may be evidenced by a prompt and proper 
sale. Here, there is no evidence to show when these sales by 
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respondent took place and we cannot assume that they were 
prompt and proper. It is concluded that respondent has failed to 
sustain the burden of proof as to damages and, therefore, it is 
entitled to only a nominal amount of $1. 

The failure of respondent to pay to complainant the balance 
of the total purchase price is in violation of section 2 of the act. 
Reparation should be awarded complainant for $1,206.12, less 
$1 nominal damages, or $1,205.12. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,205.12, with interest there- 
on at the rate of 5 percent per annum from June 1, 1958, 
until paid. 

The facts shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6481) 


TRAUTMANN Bros. Co. OF LAREDO, TEXAS, INC. v. S. STROCK AND 
CoMPANY, INC. PACA Docket No. 7375. Decided April 26, 


1960. 


Breach of Warranty—Damages—Setoff—Dismissal 


It is concluded that there was a breach of the contract on the part of com- 
plainant and since the purchase price due complainant is less than re- 
spondent’s loss, the complaint is dismissed. 


Witherspoon, Aikin, Thomas & Langley, of Hereford, Texas, for complain- 
ant. Mr. Meyer J. Gordon, of Needham, Massachusetts, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed July 9, 1958, complainant 
seeks to recover the purchase price of a carload of carrots al- 
legedly sold to respondent during February 1958. 

A copy of the formal complaint and a copy of the Depart- 
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ment’s report of investigation were served upon respondent on 
July 26, 1958. A copy of the report of investigation was served 
upon complainant on July 29, 1958. 

Respondent filed an answer on September 2, 1958, admitting 
the purchase of the carrots as set forth in the complaint but 
alleging, as a defense, that complainant breached the contract 
between the parties in that it failed to deliver carrots of the 
grade contracted for, and that complainant, therefore, is not 
entitled to recover any part of the purchase price. Respondent 
requested an oral hearing. 

A hearing was held at Boston, Massachusetts, on September 
23, 1959. Respondent was represented by counsel and offered 
the oral testimony of two witnesses. The deposition testimony 
of two witnesses was received in evidence on behalf of com- 
plainant. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Trautmann Bros. Co. of Laredo, Texas, Inc., 
is a corporation whose address is Post Office Box 496, Laredo, 
Texas. 


2. Respondent, S. Strock and Company, Inc., is a corporation 
whose address is Boston Market Terminal Building, Boston, 
Massachusetts. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about February 24, 1958, in the course of interstate 
commerce, complainant sold to respondent 546 multiwall paper 
bags of carrots, U.S. No.1 grade, Green Top brand, medium to 
large, at an agreed price of $4.60 per bag, or for a total pur- 
chase price of $2,511.60, delivered Boston, Massachusetts. Each 
bag was to contain 48 1-pound cello bags of carrots. The con- 
tract between the parties was negotiated by a broker, C. H. 
Robinson, Inc., of Boston, Massachusetts. 


4. On or about February 25, 1958, complainant shipped 546 
multiwall bags of cello carrots in car ART 50850 from Laredo, 
Texas, to respondent at Boston, Massachusetts. Complainant used 
10,000 pounds of top-ice and no bunker ice, and the air circu- 
lating fans were not turned on. The shipment arived at Boston 
on March 3, 1958, at 10:30 p.m., and was placed at the Boston 
Market Terminal at 2:30 a.m., on March 4, 1958. The railroad 
notified respondent of the arrival of the car on March 8 or the 
following morning. 
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5. On March 4, 1958, at 7:25 a.m., an accessible doorway in- 
spection of the carrots in car ART 50850 was made jointly by 
the National Perishable Inspection Service, Inc., and the Rail- 
road Perishable Inspection Agency. Joint inspection revealed 
no top-ice over approximately one-quarter of the load; commodity 
temperatures were ““Top 46—Bottom 47,” and as to condition 
the carrots were described as containing an average of less 
than 1% decay. The outside temperature was 37°. Respondent 
was advised of this inspection and on March 4, 1958, it had 
5,900 pounds of ice placed in the bunkers of the car. 


6. On March 6, 1958, at about 2 p.m., complainant received 
a telephone call from the broker at Boston who advised that 
respondent was having trouble with the carrots due to decay. 


7. On March 6, 1958, at 2:45 p.m., a federal inspection as 
to condition was made of the carrots in all layers in stacks in 
the doorway and B end of the car and the upper three layers 
in stacks in the A end. The load was 6 or 7 layers high. The 
carrots were certified as then failing to grade U. S. No. 1 only 
on account of condition factors which were described, in part, 
as follows: 


“In most bags 1 to 6 carrots per bag (25 to 85%), 
in many none, averaging approximately 25% damage 
by dark discolored areas. Decay irregular. In most bags 
1 to 7 carrots (16 to 100%), in many none, averaging 
approximately 30% decay, mostly Bacterial Soft Rot in 
early to advanced stages.” 


8. Details of this federal inspection were wired to complain- 
ant by the broker at 5:43 p.m., on March 6, 1958. The broker 
added “Doubt very much will bring charges.” On March 7, 
1958, in a book wire to respondent and the broker, complainant 
advised that since no notice was received of any trouble in the 
car within a 24-hour period after arrival, respondent was con- 
sidered as having accepted the car. 


9. On March 8, 1958, respondent wired complainant that the 
car of carrots would not realize charges and, therefore, was 
being abandoned to the railroad. In a reply wire on the same day, 
complainant refused respondent’s rejection, pointing out that no 
objection was received until approximately 60 hours after ar- 
rival of the car at Boston. 


10. In a letter dated March 8, 1958, respondent advised the 
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railroad that car ART 50850 was refused on account of the 
condition of the carrots and that the railroad would be held 
responsible for any loss from its negligence. 


11. On March 11, 1958, the Health Department of the City 
of Boston issued a certificate of condemnation which resulted 
in the destruction of the 546 bags of carrots contained in car 
ART 50850. 


12. The formal complaint was filed on July 9, 1958, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


At the outset of the hearing, the presiding officer offered in 
evidence three affidavits which had been received from com- 
plainant. Respondent objected to their receipt in evidence. The 
presiding officer ruled correctly in sustaining respondent’s ob- 
jection because under the rules of practice affidavits are not 
admissible in evidence at a hearing where objected to by the 
opposing party (7 CFR 47.15(f) (4)). 

Respondent does not dispute complainant’s contention, which 
is supported by the evidence, that some 60 hours elapsed between 
the time of arrival of car ART 50850 at Boston and the time 
complainant first received notice of any complaint by respond- 
ent as to the unsatisfactory condition of the carrots. Under the 
act, a buyer is deemed to have accepted a rail shipment when he 
fails to notify the seller within 24 hours after receipt of notice 
of arrival of the produce that he rejects the produce, or when the 
buyer fails to apply for federal inspection within such 24-hour 
period and notify the seller of his rejection of the produce within 
an hour after he has received either an oral or written report 
of the results of such inspection (7 CFR 46.2(r) and (s)). 

The record shows that respondent was notified of arrival of 
car ART 50850 either late on the night of March 3, 1958, or 
early on the morning of March 4, 1958. Respondent first com- 
plained, through the broker, at about 2 p.m., March 6, 1958, 
which was well beyond the 24-hour limitation period prescribed 
by the act. Since notice was not given within the required time, 
respondent is deemed to have accepted the carload of carrots. 

Having accepted the shipment of carrots involved herein, re- 
spondent is liable to complainant in the amount of the agreed 
purchase price, less the freight charges to be paid by respondent, 
less any damages shown to have been sustained as a result of 
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complainant’s alleged breach of contract in failing to make de- 
livery at Boston of carrots grading U. S. No. 1. Skokie Produce 
Co. v. Dan Storey, 12 A.D. 1072; Antigo Potato Brokerage v. 
Reed, 18 A.D. 859. The evidence establishes that the contract of 
sale specified U.S. No. 1 grade carrots on a delivered basis 
which means that the carrots were to grade U.S. No. 1 on ar- 
rival at destination. While the Government inspection at desti- 
nation in Boston was not made until the afternoon of March 6, 
1958, respondent offered convincing and reliable evidence that 
the carrots failed to meet the requirements of U.S. No. 1 grade on 
arrival at Boston. Costas L. Caraganis, President of National 
Perishable Inspection Service, Inc., and a produce inspector for 
23 years, testified that he inspected car ART 50850 on March 4; 
that there was 4 to 12 inches of top-ice over three-quarters of 
the load; that because of the top-ice he could inspect only a few 
bags of the carrots in the doorway; and that the carrots in- 
spected had less than one-percent decay and the temperatures 
were higher than normal, being 46° in the top layer and 47° in 
the bottom layer. Caraganis further testified that he again in- 
spected the carload on March 7, jointly with the RPIA inspector, 
and found that there was 0 to 57 percent, averaging 14 to 15 
percent, soft rot in all stages affecting the main root, 0 to 75 per- 
cent, averaging 24 percent, soft rot affecting the root tips, and 
0 to 100 percent, averaging 46 to 47 percent, of the roots have 
had a heavy coating of mold. It was his opinion that the condi- 
tion of the carrots existed at least 4 to 6 days prior to March 
7 and resulted from the failure of the shipper to use bunker 
ice and to have the air circulating fans in operation during the 
transit from shipping point. Samuel Strock, assistant treasurer 
and traffic manager of respondent, also expressed the opinion 
that the condition of the carrots on March 6 was present on 
March 4. 


Complainant’s witnesses, Robert Trautmann and James Young, 
expressed the opinion that the deterioration of the carrots re- 
sulted from respondent’s failure to have the car refrigerated 
after arrival. But as Samuel Strock testified, the ice bunkers 
were empty on arrival and on his instructions 5,900 pounds of 
ice were placed in the bunkers on March 4. According to Cara- 
ganis, the load still had some top-ice on March 7. Trautmann 
and Young testified that the reasonable storage life of carrots 
is three or four weeks and Caraganis stated that if the carrots 
had been in good condition on arrival they could have been 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 431 


436 





safely held in the car for 10 days. Strock stated that carrots 
are usually held in the car from one to 10 days before sale. 


The report of investigation includes a letter dated August 
4, 1958, addressed to respondent from Dr. A. B. Friedman, 
Senior Plant Pathologist of the Department, wherein it is stated 
on the basis of the federal inspection certificate dated March 
6, that “while it is possible that the surface mold and decay 
developed within the two-day period it seems more likely that 
these defects developed over a longer period.” In view of the 
foregoing evidence, it is concluded that the carrots were not 
U. S. No. 1 on arrival. and that this was a breach of warranty 
on the part of complainant. 


The general measure of damages for breach of warranty is 
the difference between the market value of produce conforming 
to contract requirements and the market value of the produce 
actually delivered, at the time and place of delivery contemplated 
by the parties, with the burden of proving such values resting 
upon the party alleging the breach. Kirby & Little Packing Co. v. 
United Fruit & Produce Company, 16 A.D. 1066; Irving Gold- 
berg & Sons v. Chas. P. Sweeney Co., 18 A.D. 719. 


There is no dispute that the place of delivery contemplated 
by the parties herein was Boston, Massachusetts, with the time 
of delivery being on or about March 4, 1958. The Federal Market 
News Service Report for Boston for March 4, 1958, quotes job- 
lot sales of multiwall bags of cello carrots of good merchantable 
quality and condition as ranging from $3.50 to $4, mostly $3.75 
per bag. The lowest quotation of $3.50 per bag is accepted as 
representing the carload market value of carrots meeting the 
contract specifications, or $1,911 for the 546 bags. As to the val- 
ue of the carrots delivered at Boston, Samuel Strock testified 
that, in his opinion, the carrots had no value on March 4, 1958, 
in excess of the freight charges which he estimated to be $654.96. 
Strock so advised complainant by telegram on March 8, 1958. 
According to Strock, he attempted to sell the carrots to Triple 
A Packing Corp., Medford, Massachusetts, but was advised that 
the cost of repacking would be prohibitive. The carrots were 
condemned by the Boston Health Department on March 11, 1958, 
and were subsequently destroyed. Strock estimated that on the 
basis of the federal inspection, only 20 per cent of the carrots, or 
110 bags, were saleable; that the approximate cost of recondi- 
tioning, including new bags, would be about $393.80; that based 
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on the contract of $4.60 per bag the gross proceeds would be 
$506; and that the net proceeds would be $112.20, whereas the 
freight, ice and demurrage charges totaled approximately $800. 

The federal inspection shows that in most bags from 25 to 
85 percent of the carrots were damaged by dark discolored 
areas. In addition, decay in most bags ranged from 16 to 100 
percent, mostly bacterial soft rot in early to advanced stages. 
It seems obvious that good carrots were mixed in the bags with 
stock in poor condition, and that to do a satisfactory job of 
reconditioning, it would have been necessary to open each indi- 
vidual 1 pound bag, and rebag the carrots after the recondition- 
ing operation. There is little doubt but that this would have 
been an expensive job. 

In the absence of any other evidence, it is concluded that 110 
bags of carrots would have been saleable and that the cost of 
reconditioning would have been $393.80. Based on the market 
value of $3.50 per bag previously mentioned, the 110 bags of 
U. S. No. 1 carrots would have been worth $385. Since this is 
less than the expenses of $393.80, the carrots had no market 
value. Hence, respondent’s loss was $1,911. 

The purchase price due complainant, less the estimated freight 
charges of $654.96, is $1,856.64. This figure is less than the loss 
of respondent. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6482) 


FRANK KENWORTHY COMPANY v. SOUTH WESTERN POTATO PRE- 
Pac Co. PACA Docket No. 7706. Decided April 27, 1960. 


Rejection Without Reasonable Cause—Failure 
to Prove Damages—Dismissal 


The rejection by respondent was without reasonable cause but as complain- 
ant failed to sustain his burden of proof with respect to establishing 
his damages, the complaint is dismissed. 


Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Re- 
spondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on June 10, 1959, complain- 
ant requested an award of reparation in the sum of $433.96, 
which is alleged to be the damages suffered by complainant as 
the result of respondent’s failure to accept, without reasonable 
cause, a carload of potatoes sold by complainant to respondent 
on September 15, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 16, 1959. A copy 
of the report of investigation and a copy of the formal complaint 
were served respondent on July 17, 1959. 

Respondent filed an answer to the formal complaint on July 
30, 1959, alleging that the contract between the parties provided 
for the shipment by complainant to respondent of Russet potatoes ; 
that complainant breached the contract by shipping White Rose 
potatoes; and that respondent as a result of complainant’s 
breach, rejected the shipment. 

Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant filed an 
opening statement, respondent filed an answering statement, 
and complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Merchants Produce Bank Building, Kansas City, Missouri. 


2. Respondent is a partnership composed of William Richard 
Paul and William Henry Paul, doing business as South Western 
Potato Pre-Pac Co., whose address is 3109 Produce Row, 
Houston, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On September 15, 1958, in the course of interstate com- 
merce, complainant sold to respondent 400 100-pound sacks of 
Oregon White Rose potatoes, U. S. No. 2 grade or better, at 
$2.55 per sack, delivered Houston, Texas, for a total sales price 
of $1,020. The potatoes, on the date of sale, were contained in 
car PFE 45705, which was on track at Kansas City. 


a 


a SS 


——— 


KENWORTHY v. SOUTH WESTERN POTATO PRE-PAC 439 
Cite as 19 A.D. 487 


4. Following the sale of this shipment by complainant, car 
PFE 45705 was diverted on the same day, September 15, to 
respondent at Houston, Texas, where it arrived on September 
18, 1958, at 5:10 a.m. Respondent inspected the shipment and 
at 9:54 p.m. on September 18 dispatched the following wire to 
complainant: 


“RE CAR PFE 45705 WE DID NOT BUY WASHING- 
TON WHITES IN OUR RECORD OF BUYING CAR 
SHOWS WASHINGTON RUSSETS IN OUR CON- 
VERSATION ABOUT CAR THERE WAS NOTHING 
SAID ABOUT WHITE POTATOES TO MORE THAN 
PROVE OUR POINT WE HAVENT PAID MORE 
THAN 2.25 DELIVERED ON CALIFORNIA WHITES 
SO WHY SHOULD WE BUY OF OREGON WHITES 
FROM YOU FOR 2.55 SORRY WE HAD A MIS- 
UNDERSTANDING ON THIS CAR BUT WE CAN- 
NOT USE IT.” 

Complainant replied, in part as follows, on the same evening: 
“ADVISE IF REFUSING 45705 WILL SELL FOR 
YOUR ACCOUNT .. .” 

Respondent, on September 19, at 5:25 p.m., replied to this wire 

as follows: 

“RE PFE 45705 WE ARE REFUSING CAR BUT 
WILL HANDLE FOR YOUR ACCOUNT.” 


5. Car PFE 45705 was diverted by complainant to Boler 
Fruit & Vegetable Co., Pharr, Texas, on or about September 
22, 1958. Boler Fruit & Vegetable Co. resold the potatoes and 
rendered the following account sales: 


Frank Kenworthy Co. 10/18/58 


[Gross Returns on Resale.] $689.60 
Freight $585.97 
Unloading & handling 
10¢ per pack 34.60 
10% 68.96 
689.53 
Net Returns 07 


6. The formal complaint was filed on June 10, 1959, which 
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was within 9 months after the alleged cause of action herein 
arose. 


CONCLUSIONS 


The first issue presented in this proceeding is a procedural 
one and concerns a letter dated January 5, 1960, signed by W. R. 
Paul, a partner in respondent firm, which was accepted by the 
presiding officer as respondent’s answering statement. The letter 
is unsworn and the writer states therein that he is not familiar 
with the case, since his only knowledge came from reading the 
file and talking to the partnership’s manager, a person who is 
otherwise unidentified. Complainant objects to the acceptance 
of this letter as an answering statement on the grounds that it 
is unsworn and is submitted by a person who has no actual 
knowledge of the facts. 


The rules of practice, 7 CFR 47.20(h), requires that “Any 
facts set forth in a statement in affidavit form must be sworn to 
. . . by a person who states in the affidavit that he has actual 
knowledge of the facts.” In the letter under discussion, how- 
ever, no facts pertaining to this case are set forth by respond- 
ent-partner Paul. In fact, he is very precise in stating that he 
has no knowledge of the facts. The letter, therefore, has no 
weight as evidence in deciding the issues before us; ergo, it 
is immaterial that it is unsworn. Accordingly, we conclude that 
the acceptance of the letter by the presiding officer as an answer- 
ing statement, even if it be considered error, was harmless and 
did no damage to complainant’s cause. 


The next issue for decision is substantive in nature and con- 
cerns a term of the contract, i.e.: whether the contract of sale 
specified Russet potatoes, as alleged by respondent, or Oregon 
White Rose potatoes, as alleged by complainant. Since each 
party puts forth an affirmative allegation with respect to this 
term of the contract, the burden rests upon each to prove such 
allegation by a preponderance of the evidence. Israel Klein Co. 
v. S. Otis Sullivan, 17 A.D. 500. 


Respondent filed an answering statement in this proceeding, 
but the statement does not purport to support respondent as 
concerns this issue, since respondent states therein, through 
respondent partner, W. R. Paul, that respondent partner, W. H. 
Paul, is deceased and that W. R. Paul is without knowledge of 
the facts concerning the disputed transaction. The only evidence 
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which may be considered on respondent’s behalf, therefore, is 
that contained in the report of investigation. This evidence con- 
sists, first, of a letter dated March 9, 1959, addressed to the De- 
partment and signed by W. H. Paul, which in part material 
states: 
“.. your letter of March 5 was the first inkling we 
had of any complaint [by complainant] about the trans- 
action in question. 
“We called [complainant] on September 15 regarding 
a car of +2 Russet potatoes ... The car, PFE 45706, 
was diverted to us out of Kansas City on September 
15, 1958 and arrived here September 18th at which 
time we discovered that the car contained Oregon 
White Rose potatoes. 


“We wired [complainant] ... that we could not use 
this car of Oregon White Rose potatoes as we had 
ordered ... Russets . . . Complainant told us that they 
would divert the car elsewhere ... your letter was the 
first mention we have had that there was anything 
wrong about it.” 

** * 

In addition to the letter quoted, the report of investigation con- 
tains a statement by an investigator of the Department. The 
investigator states, in substance, that he personally discussed 
this matter with William H. Paul, partner in respondent firm, 
at Houston, Texas, on April 17, 1959; that Paul stated that he 
bought Russet potatoes, U. S. No. 2 grade, from complainant 
on September 15, 1958; that complainant was aware that re- 
spondent had purchased Russet rather than White Rose potatoes 
and knew that respondent could not use white potatoes; that 
car PFE 45705 was found to contain Oregon White Rose po- 
tatoes on arrival at Houston; and that respondent, according- 
ly, rejected the shipment. 


The evidence in support of complainant’s allegation that the 
parties agreed on the purchase and sale of white potatoes con- 
sists in part of a letter addressed to the Department, dated 
February 21, 1959, signed by complainant and contained in the 
report of investigation, which states that “. ..we sold... 
PFE 45705 .. . containing White Rose potatoes ... to the 
South Western Potato Prepac .. .” The report of investigation 
also contains a report by the Department’s investigator, re- 
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ferred to earlier, which sets forth the following relevant in- 
formation: 
‘6 kA* 
. . . Respondent’s file on the car in question [PFE 
45705 ]was examined. However, the file did not contain 
any documents or notes which would indicate it speci- 
fied ‘Russet potatoes’ at the time of purchase.” 


Complainant also offered in evidence the affidavit of one 
Kenneth Roberts, who stated therein that he was a broker 
located in Kansas City, Missouri; that on September 15, 1958, 
Roberts had 400 sacks of white potatoes in car PFE 45705 on 
track in Kansas City; that Roberts approached complainant and 
asked complainant if he knew of a buyer for the potatoes; com- 
plainant said that he thought he did and in the presence Roberts 
called respondent on the telephone, describing the potatoes as 
being of the long white variety; that a sale of the potatoes in 
question was accomplished over the telephone at that time and 
that Roberts, pursuant to complainant’s request, diverted the 
carload to respondent at Houston, Texas. 


Upon reviewing all the evidence before us, it is concluded that 
respondent has failed to sustain its burden of proof with respect 
to its allegation that the contract between the parties specified 
Russet potatoes, but that complainant has sustained his burden 
of proving that the parties agreed to buy and sell 400 sacks of 
white potatoes. 


The next issue, and one which complainant does not vigorously 
pursue, pertains to the rejection of this shipment by respondent 
and whether such rejection was timely. The rules of practice 
provide that rejection, as to railroad shipments, must be made 
within 24 hours after notice of arrival to the receiver, or the 
shipment is deemed to have been accepted. See 7 CFR 46.2(r) 
and (s). The evidence shows that the car arrived in Houston, 
Texas, and was set at 5:10 a.m. on September 18. Respondent 
alleges without contradiction by complainant, that it called com- 
plainant at 10:21 a.m. on that same day, September 18, advising 
complainant that it could not use the car. Also on the same date, 
at 9:54 p.m., respondent wired complainant “. . . Sorry we had 
a misunderstanding on this car but we cannot use it.” These 
messages clearly were transmitted to complainant within the 
24-hour period provided by the rules of practice, and to our 
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mind constitute a clear rejection of the shipment, and we so 
conclude. 


Although respondent’s rejection of car PFE 45705 was timely 
made, its reason for such rejection—that the potatoes were white 
rather than Russet, in violation of the contract—is not sustained 
by the record. Accordingly, the rejection was a violation by re- 
spondent of the contract between the parties. 


The measure of damages, where a shipment is rejected without 
reasonable cause, is the difference between the contract price and 
the market price at the time and place where the shipment ought 
to have been accepted. Where the seller promptly and properly 
resells the produce, the resale price is considered to represent 
the market value. Pacific Coast Fruit Distributors, Inc. v. Caruso 
Fruit Distributors, Inc., 15 A.D. 226; petition denied, 15 A.D. 
464. The burden of proving such values as a measure of the 
damages resulting from respondent’s breach of contract rests 
upon complainant. Piazza Company v. J. Bere Fruit Company 
et al, 138 A.D. 400. 


As proof of the market value of the potatoes at destination on 
September 18, 1958, complainant offers in evidence an account 
sales submitted by the Boler Fruit & Vegetable Co., showing 
the proceeds obtained on resale at Pharr, Texas. The shipment 
was apparently diverted to Boler on or about September 22, 
but no evidence is submitted showing when the shipment arrived 
at Pharr, Texas. The account sales rendered in connection with 
this carload is dated October 18, 1958, but there is no indication 
as to when the resale took place. Further, the account sales ap- 
parently accounts for only 346 of the 400-bag shipment. In our 
opinion complainant has thus failed to establish that a prompt 
and proper resale was had with respect to this carload; accord- 
ingly, we are unable to accept the results of such resale as being 
indicative of the market value of the potatoes involved herein. It 
therefore follows that complainant has failed to sustain his 
burden of proof with respect to establishing his damages, re- 
sulting from respondent’s breach of contract. The complaint, 
therefore, should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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L. T. MALONE CoMPANY v. AL KAISER & BROS. PACA Docket 
No. 7485. Decided April 27, 1960. 


Petition for Reconsideration—Dismissal 
Complainant’s third petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On October 29, 1959, an order was issued dismissing 
the complaint and awarding reparation to respondent. Complain- 
ant filed a petition for reconsideration which was dismissed on 
February 1, 1960, and a second petition which was granted in 
part on April 5, 1960. A third petition for reconsideration was 
received from complainant on April 15, 1960. 


In W. J. Wescott v. Yonk Rubin & Son and/or A. L. Schiano, 
10 A.D. 358, the opinion was expressed that the Secretary has 
the discretion whether to allow a party to file more than one 
petition for reconsideration. As stated therein, the administrative 
consideration of a proceeding must be brought to a conclusion 
at some point. In view of the granting of the second petition 
in part and the amendment of the original order, the new peti- 
tion has been accepted for filing. 


The contentions set forth in the petition are almost the same 
as those set forth in the second petition. Except to the extent 
stated in the order of April 5, 1960, these contentions were and 
are considered to be without merit. Accordingly, the petition is 
dismissed without serving a copy upon respondent. 


To assure complainant sufficient time to appeal, if he desires 
to do so, the reparation awarded to respondent in the order of 
April 5, 1960, shall be paid within 30 days from the date of this 
order. 


Copies hereof shall be served upon the parties. 
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(No. 6484) 


L. T. MALONE COMPANY v. AL KAISER & Bros. PACA Docket 
No. 7486. Decided April 27, 1960. 


Petition for Reconsideration—Dismissal 
Complainant’s third petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On October 29, 1959, an order was issued dismissing 
the complaint and awarding reparation to respondent. Complain- 
ant filed a petition for reconsideration which was dismissed on 
February 1, 1960, and a second petition which was granted in 
part on April 5, 1960. A third petition for reconsideration was 
received from complainant on April 13, 1960. 


In W. J. Wescott v. Yonk Rubin & Son and/or A. L. Schiano, 
10 A.D. 358, the opinion was expressed that the Secretary has 
the discretion whether to allow a party to file more than one 
petition for reconsideration. As stated therein, the administrative 
consideration of a proceeding must be brought to a conclusion 
at some point. In view of the granting of the second petition 
in part and the amendment of the original order, the new peti- 
tion has been accepted for filing. 


The contentions set forth in the petition are almost the same 
as those set forth in the second petition. Except to the extent 
stated in the order of April 5, 1960, these contentions were and 
are considered to be without merit. Accordingly, the petition is 
dismissed without serving a copy upon respondent. 


To assure complainant sufficient time to appeal, if he desires to 
do so, the reparation awarded to respondent in the order of 
April 5, 1960, shall be paid within 30 days from the date of 
this order. 


Copies hereof shall be served upon the parties. 
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(No. 6485) 


SALINAS VALLEY VEGETABLE EXCHANGE v. H. B. FROST COM- 
PANY AND CRISPO BRos., INC. PACA Docket No. 7457. Decided 
April 27, 1960. 


Petition for Reconsideration—Dismissal 


The order of February 11, 1960, is supported by the evidence and the law 
applicable thereto. Complainant’s second petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING SECOND PETITION FOR CONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued February 11, 1960, dismissing the 
complaint as to both respondents and awarding reparation 
against complainant to respondent H. B. Frost Company on its 
counterclaim. On February 23, 1960, complainant filed a petition 
for reconsideration which was dismissed on April 5, 1960. A 
second petition for reconsideration was received on April 15, 
1960. 


In W. J. Wescott v. Yonk Rubin & Son and/or A. L. Schiano, 
10 A.D. 358, the opinion was expressed that the Secretary has 
the discretion whether to allow a party to file more than one 
petition for reconsideration. As stated therein, the administrative 
consideration of a proceeding must be brought to a conclusion 
at some time. We have decided to accept the second petition for 
filing in the present proceeding. 


The contentions in the new petition are substantially the 
same as those in the first petition. Upon reconsideration we find 
that the order of February 11, 1960, is supported by the evi- 
dence and the law applicable thereto. Accordingly, the petition 
is dismissed without serving a copy thereof upon respondents. 


To assure complainant sufficient time to appeal, if it so desires, 
the reparation awarded to respondent H. B. Frost Company in 
the order of February 11, 1960, shall be paid within 30 days 
from the date of this order. 


Copies hereof shall be served upon the parties. 
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(No. 6486) 


In re FRED S. WAGNER, d/b/a FREDDIE WAGNER WHOLESALE PRO- 
DUCE. PACA Docket No. 7850. Decided April 27, 1960. 


Application for License Denied 
Respondent, by failing to file an answer to the complaint, admitted engag- 
ing in practices prohibited by the act. His application for a license is 
denied. 
Mr. Frederick W. Woodley, for complainant. Mr. Will Rogers, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On Jan- 
uary 22, 1960, Fred S. Wagner, doing business as Freddie 
Wagner Wholesale Produce, applied to the Regulatory Branch, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture, for a license under 
the act as a commission merchant, dealer or broker to engage 
in the business of handling fresh and frozen fruit and vegetables 
in interstate and foreign commerce. On February 12, 1960, the 
Director, Fruit and Vegetable Division, filed a notice to show 
cause why a license should not be denied to respondent because 
of past practices of the character prohibited by the act while 
acting as an officer of two corporations licensed under the act. 
A copy of the complaint and a copy of the rules of practice 
were served upon respondent February 16, 1960. 

At a time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after service in accordance with section 47.30 of the rules of 
practice (7 CFR 47.30). This section provides that failure to file 
an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of hearing, and respondent, in effect, 
was so informed in the moving paper. Notwithstanding such 
notice respondent failed to file an answer. The matter was re- 
ferred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice. On March 
24, 1960, the hearing examiner filed a report containing pro- 
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posed findings of fact and conclusions and recommending that 
the application for a license be denied. No exceptions to the 
hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Fred S. Wagner, is an individual doing busi- 
ness as Freddie Wagner Wholesale Produce whose address is 
6821 South East End Avenue, Chicago, Illinois. 


2. On February 16, 1956, license No. 162859 under the act 
was issued to J. Wagner & Sons, Inc., a corporation, whose ad- 
dress was 63 South Water Market, Chicago, Illinois. This license 
was last renewed February 16, 1959. Since February 16, 1959, 
its officers have been Fred S. Wagner, president and treasurer, 
and LeRoy Wagner, vice-president and secretary. 


3. During July 1959, J. Wagner & Sons, Inc., received and 
sold on consignment in interstate commerce the following ship- 
ments of perishable agricultural commodities but failed to render 
accountings or pay over the net proceeds to the shippers: 


a. From Otis Mixon, Jr., Dothan, Alabama, two truckloads of 
watermelons, one on July 2 and the other on July 6, 1959, which 
the corporation sold for net proceeds of $647.15 and $766.75, 
respectively, or a total of $1,413.90. 


b. From Sorrells Bros. Produce Co., Inc., Forest Park, Georgia, 
one truckload of watermelons on or about July 20, 1959, which 
the corporation sold for net proceeds of $551.30. 


4. During the approximate period February 24 through Sep- 
tember 11, 1959, J. Wagner & Sons, Inc., purchased and accepted 
in interstate commerce the following shipments of fruit but 
failed and refused to make full payment promptly to the sellers: 


a. From Newbern Groves, Inc., Tampa, Florida, on or about 
February 24, 1959, two truckloads of oranges and grapefruit for 
the total net f.o.b. sum of $2,774.45. Payments on account were 
made during June 1959 in the sum of $550, leaving unpaid a 
balance of $2,224.45. 


b. From Ben Hill Griffin, Inc., Avon Park, Florida, on or about 
March 28, 1959, one truckload of oranges, and on April 9, 1959, 
one truckload of grapefruit, for the total net agreed f.o.b. sum 
of $2,378.50, which sum has not been paid. 


c. From Frostproof Packers, Inc., Fort Pierce, Florida, on or 
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about May 2, 1959, a truckload of 836 boxes of grapefruit for the 
agreed net f.o.b. sum of $1,428.40. After deducting a transporta- 
tion charge differential of $41.80 and a payment on account of 
$386.60, there remains unpaid a balance of $1,000. 


d. From Lake Hamilton Cooperative, Inc., Lake Hamilton, 
Florida, on or about March 16, 1959, a truckload of oranges 
for the agreed net f.o.b. sum of $1,650, which sum has not been 
paid. 

e. From the Fruit Auction Sales Company, Chicago, Illinois, 
on August 31, September 1, 2, 3, 8, 9, 10 and 11, 1959, various 
lots of deciduous and citrus fruit for the total net sum of $13,- 
313.65, the sales having been made from inbound shipments re- 
ceived in interstate commerce by the auction company and sold 
for the account of shippers. Payments were made on account by 
respondent in the total sum of $2,148.95, leaving unpaid and 
due a balance of $11,164.70. 


5. During February, March and April 1959, J. Wagner & 
Sons, Inc., accepted and sold in interstate commerce the follow- 
ing shipments of fruit purchased for it by Jacob Wagner, 
formerly president and treasurer of the corporation, as the agent 
of the corporation or who purchased the shipments in his own 
name and had them delivered to the corporation: 

a. From Ben Hill Griffin, Inc., Avon Park, Florida, on or about 
February 25 and 27, 1959, two truckloads of oranges for the 
agreed total net f.o.b. sum of $3,381.75. Payments on account 
were made during June and July 1959 on the shipment of Febru- 
ary 25, totaling $850, leaving unpaid on both shipments the 
total net sum of $2,531.75. 
b. From Robins Apple Distributing Co., New Paltz, New York, 
on or about March 24, 1959, a truckload of 743 packages of 
apples for the agreed net f.o.b. sum of $2,163.15. The seller in- 
voiced respondent and during July 1959 received a payment of 
$500 on account, leaving unpaid a balance of $1,663.15. 
c. From Lake Hamilton Cooperative, Inc., Lake Hamilton, 
Florida: 
(1) On or about February 21, 1959, a truckload of 
oranges purchased for the agreed net f.o.b. sum of 
$1,625.25. A payment of $134.35 was made on account 
during July 1959, leaving unpaid a balance of $1,490.90. 
(2) On or about March 3, 1959, a truckload of 
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grapefruit and oranges purchased for the agreed net 
sum of $1,095, which sum has not been paid. 


(3) On or about March 10, 1959, a truckload of 
oranges purchased for the agreed net sum of $1,055.25, 
which sum has not been paid. 


(4) On or about March 23, 1959, a truckload of 
oranges purchased for the agreed net sum of $1,698.25, 
which sum has not been paid. 


d. From the Peace River Packing Company, Fort Meade, 
Florida, on or about March 27 and April 4, 1959, two truckloads 
of oranges for the total agreed net sum of $3,491.25 after al- 
lowing Jacob Wagner a brokerage fee of $37.50 on each ship- 
ment, or $75. Payments on account were made during June and 
July 1959 totaling $750, leaving unpaid a net balance of 
$2,741.25. 


6. On July 27, 1959, license No. 182345 under the act was 
issued to Pak’t-Rite Produce, Inc., a corporation, whose address 
was 2543 South Parkway, Chicago, Illinois. Fred S. Wagner 
was the president of this corporation. 


7. During the approximate period September 11 through 
December 30, 1959, Pak’t-Rite Produce, Inc., purchased and 
accepted in interstate commerce the following lots of fruit and 
vegetables but failed to make full payment promptly to the 
sellers: 


a. From Phil Rudd & Son, Inc., Chicago, Illinois, 12 lots of 
lettuce, peppers, carrots, cabbage and melons for a total pur- 
chase price of $824.15, of which $120 was paid, leaving a balance 
due of $704.15. 

b. From Mushroom Growers Association Sales Co., Chicago, 
Illinois, seven lots of mushrooms, peppers and celery for a total 
purchase price of $47, no part of which has been paid. 

c. From Chicago Potato Co., Inc., Chicago, Illinois, on October 
10, 1959, one truckload of potatoes for $469, no part of which 
has been paid. 

d. From Prairie Farms, Plainfield, Wisconsin, on September 11, 
1959, one truckload of potatoes for $534.40, no part of which has 
been paid. 


8. Each of the transactions set forth in Findings of Fact 
3, 4, 5 and 7 was negotiated or handled by respondent or was 


— Ey * 
I Ls 
-_ TI 





NELSON & SONS v. GEO. D. DEOUDES CO. 451 
Cite as 19 A.D. 451 


under his direct supervision and control. Respondent was re- 
sponsible in whole or in part for the failure of the two corpora- 
tions truly and correctly to account and make full payment 
promptly to the shippers involved. 


CONCLUSIONS 


Respondent, by failing to file an answer to the complaint, ad- 
mitted, in effect, that J. Wagner & Sons, Inc., and Pak’t-Rite 
Produce, Inc., failed to account truly and correctly and make 
full payment for the perishable agricultural commodities re- 
ferred to in Findings of Fact 3, 4, 5 and 7 and that respondent 
was responsible in whole or in part for such failures to account 
and pay. Respondent engaged in practices of the character pro- 
hibited by section 2 of the act (7 U.S.C. 499b) and it is con- 
cluded that respondent is unfit to engage in business as a com- 
mission merchant, dealer or broker under the act. Accordingly, 
respondent’s application for a license should be denied. See e.g., 
In re Angelo Victor Campisi, 18 A.D. 902 (1959). 


ORDER 


Respondent’s application for a license is denied. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6487) 


J. E. NELSON & SONS v. GEORGE D. DEOUDES Co., INC. PACA 
Docket No. 7771. Decided April 28, 1960. 


Rejection With Reasonable Cause—Dismissal 


It is concluded that the produce failed to meet the contract requirements 
and that respondent’s rejection was with reasonable cause. The com- 


plaint is dismissed. 


Nelson & Campbell, of Altoona, Pennsylvania, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1980, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on August 31, 1959, com- 
plainant seeks an award of reparation in the amount of $958.47, 
alleged to be the damage sustained by complainant in connection 
with a carload of celery sold and delivered to respondent in Sep- 
tember 1958. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 29, 1959. A copy of the report of investigation was served 
upon complainant’s attorneys on September 30, 1959. Respond- 
ent filed an answer on October 19, 1959, denying most of the 
material allegations of the complaint and denying liability to 
complainant in any amount. Respondent requested an oral 
hearing. 

An oral hearing was held at Washington, D. C., on February 
17, 1960. Complainant was present at the hearing and testified 
in his own behalf. John George Deoudes, respondent corpora- 
tion’s manager, was present and testified for respondent. Neither 
of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Donald G. Nelson, doing 
business as J. E. Nelson & Sons, whose address is 1029 Green 
Avenue, Altoona, Pennsylvania. 


2. Respondent, George D. Deoudes Co., Inc., is a corporation 
whose address is 1292—5th Street, N. E., Washington, D. C. At 
the time of this transaction, respondent was licensed under the 
act. 


3. On or about September 9, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of celery, Taylor Made Brand, consisting of 200 crates 
2-doz. size, and 200 crates 2-14 doz. size, at an agreed price of 
$2.75 per crate, plus $75 for top ice, for a total contract price 
of $1,175, f.o.b. California shipping point. The contract con- 
tained a special provision that the celery was to be U. S. No. 1 
on arrival at Washington, D. C. 


4. The contract of purchase and sale was negotiated by 
McCaffrey Bros. Co., Inc., a broker located at Chicago, Illinois, 
who acted in the transaction as agent for both complainant and 
respondent. 
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5. The celery described in Finding of Fact 3 was shipped 
in car PFE 67757 on September 4, 1958, from Lompoc, Calif- 
ornia, and was billed to McCaffrey Bros. Co., Inc., at Chicago, 
Illinois. The car was diverted on September 10, 1958, by the 
broker to respondent at Washington, D. C. 


6. Car PFE 67757 arrived at Washington, D. C. at 11:15 
P.M. on September 13, 1958. Respondent was notified of arrival 
at 1:25 A.M. September 15, 1958. The celery was inspected at 
10:45 A.M. September 15, 1958, by a U. S. Department of Agri- 
culture inspector, and the certificate of inspection showed “3 to 
7% decay, in many samples none, average 3% Watery Soft Rot, 
mostly initial stages, affecting 1 to 3 branches.” The celery failed 
to grade U. S. No. 1 due to excessive decay. 


7. Respondent rejected the carload of celery after inspection 
because it failed to grade U. S. No. 1 due to excessive decay. 
Complainant diverted the shipment to Heller-Grubman, Inc., at 
New York City, who sold the celery for the account of the com- 
plainant and remitted to complainant net proceeds in the amount 
of $216.53. 


8. An informal complaint was filed on October 28, 1958, 
which was within 9 months after accrual of the alleged cause 


of action. 


CONCLUSIONS 


Complainant alleges that upon arrival of the celery at Wash- 
ington, D. C., respondent attempted to reject it on the ground 
that it failed to grade U. S. No. 1 because of excessive decay, but 
that respondent removed 10 crates of celery from the car and 
failed, refused, and neglected to return the 10 crates, or any 
part thereof, to the car despite the demands of the complainant 
that it do so. Complainant further contends that respondent’s 
removal from the car of the said 10 crates of celery and its 
“refusal to restore the same” constituted an acceptance by re- 
spondent of the shipment. Complainant says that after respond- 
ent’s refusal to accept the shipment or restore the 10 crates of 
celery removed from the car, complainant diverted the carload 
of celery to Heller-Grubman in New York in order to minimize 
the damage. Complainant claims as damages the difference be- 
tween the contract price of $1,175 and the net proceeds received 
from the resale of the celery in the amount of $216.53, or dam- 
ages in the sum of $958.47. 
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Respondent admits the removal of 10 crates of celery from 
car PFE 67757 for inspection purposes in the usual and cus- 
tomary manner and procedure, but denies that such removal 
for the purpose of inspection constituted an acceptance of the 
carload of celery. Respondent further avers that the local de- 
livering carrier allows the removal of a sufficient quantity of the 
commodity for inspection purposes where, as in this case, the 
light in the railroad yards is inadequate for inspection purposes. 


Complainant contends, and has submitted an affidavit by the 
superintendent of unloading at New York to substantiate his 
contention, that there were 10 crates short when the carload of 
celery was unloaded at New York. Complainant urges that this 
is proof that the 10 crates removed by respondent in Washington 
were not restored to the car before it was diverted to New York. 
We cannot agree with this premise. Deoudes testified under oath 
at the hearing that he personally returned the 10 crates of 
celery removed for inspection purposes to the car when the in- 
spection was completed. A Department investigator stated that 
a review of Deoudes’ records did not reveal that any of the 
celery removed from the car in question was sold by respondent 
firm. It also appears from the report of investigation that a 
Mr. Moore, an employee at the railroad yard, who had previously 
informed complainant by telephone that when he checked the 
car in the yard there were approximately 10 crates missing from 
the car and that when Moore left for the day the 10 crates had 
not been returned to the car, informed a Department investi- 
gator that subsequent to Moore’s phone conversation with com- 
plainant, Moore called the yard office from his home and was in- 
formed that the 10 crates had been returned to the car. There is 
no evidence which would tend to explain why the car when 
unloaded at New York was 10 crates short. The car arrived at 
New York at 9:30 P.M., September 18, 1958. The affidavit of 
unloading, made by William Brenner, is to the effect that he 
personally superintended the unloading of car PFE 67757 at the 
Pennsylvania Railroad Company Ballgrounds on September 23, 
1958, and that the contents of said car consisted of 388 crates 
of celery, 2 B/O rejected, and 10 crates short. Apparently the 
car was not unloaded, at least not completely, until 5 days after 
it arrived in New York. It is conceivable that the 10-crate short- 
age could have occurred between the time of arrival at New 
York on September 18 and the time of unloading on September 
23. Under these circumstances, it is concluded that complainant 
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has failed to sustain the burden of proving that the missing 
crates were not returned by respondent to the car. 


The evidence appears to support respondent’s claim that on 
the Washington market, the railroad, because of inadequate 
lighting facilities in the yards, will allow a receiver to remove 
a few packages from the car and take them to the latter’s place 
of business for inspection. On the basis of the inspection, if a 
receiver decides to reject the car, he is allowed to return the 
packages to the car and the carrier will accept the rejection. 
According to the evidence, this arrangement applies only to 
cars which arrive at night, when the lighting is poor and it is 
difficult to examine the produce in the car or on the loading plat- 
form. The railroad does not consider such removal of packages 
under this arrangement to constitute breaking or acceptance of 
the car. In view of the evidence, we conclude that respondent’s 
removal of the 10 crates of celery for inspection purposes in the 
usual and normal course of business did not constitute an ac- 
ceptance of the carload. 

On the basis of the Federal inspection made upon arrival of 
the celery at Washington, which showed the celery failed to 
grade U. S. No. 1 as required by the contract due to excessive 
decay, it must be concluded that respondent was within its 
rights in rejecting the celery. The complaint filed herein should 


be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6488) 


RALPH SAMSEL COMPANY v. L. GILLARDE SONS COMPANY. PACA 
Docket No. 7744. Decided April 28, 1960. 


Petition for Reconsideration—Dismissal 


The order of April 7, 1960, is supported by the evidence and by the law 
applicable thereto. Respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, (7 U.S.C. 499a 
et seq.), an order was issued on April 7, 1960, awarding repara- 
tion to complainant against respondent in the amount of $677.30, 
with interest. A copy of this order was served upon respondent 
on April 11, 1960. Respondent filed a petition for reconsideration 
on April 14, 1960, or within 10 days after the date of service 
of the order of April 7. Accordingly, under section 47.24(a) of 
the rules of practice 7 (CFR 47.24(a) the filing of the petition 
by respondent automatically operated to stay the order of April 
7, pending the issuance of a further order in this proceeding. 


Respondent, in its petition, contends—in substance—that the 
order of April 7 is in error in that the decision was the result of 
certain evidence of record being given more weight than was 
warranted by the circumstances, while other evidence was not 
accorded the emphasis to which it was entitled. We have recon- 
sidered the order and find that respondent’s contentions are 
without merit and that the order is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s 
petition is dismissed without prior service upon complainant. 


The reparation awarded in the order of April 7, 1960, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6489) 


LEO YOUNG, INC. v. CENTRAL PRODUCE Co., INC. PACA Docket 
No. 7704. Decided April 29, 1960. 


Rejection Without Reasonable Cause—Damages 


It is concluded that respondent’s rejection was without reasonable cause. 
Complainant is awarded the difference between the contract price and 
the resale price. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 12, 1959, complainant seeks 
an award of reparation in the amount of $83.12, alleged to be 
the damage sustained as a result of the wrongful rejection of a 
shipment of potatoes sold and delivered to respondent in Janu- 
ary 1959. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on July 8, 1959. A copy of the report of investigation was 
served upon complainant on July 10, 1959. Respondent filed an 
answer on July 29, 1959, alleging that the potatoes arrived at 
respondent’s place of business 5 days late and that they were 
rejected because of the late arrival. 


Since the amount involved in this proceeding is less than 
$500, the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant filed an 
opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Leo Young, Inc., is a corporation whose ad- 
dress is 33-34 Boston & Maine Produce Market, Charlestown 29, 


Massachusetts. 


2. Respondent, Central Produce Co., Inc., is a corporation 
whose address is 89 North Beeson Avenue, Uniontown, Pennsyl- 
vania, At the time of the transaction here involved, respondent 
was licensed under the act. 


3. On or about January 2, 1959, in the course of interstate 
commerce and by oral contract, complainant sold to respondent, 
through R. Patt Brokerage of Altoona, Pennsylvania, 125 50-lb. 
bags of Maine Katahdin potatoes, U. S. No. 1, Size A, at $1.15 
delivered Bedford, Pennsylvania, and 575 bales 5/10# bags 
of Maine Katahdin’s, U. S. No. 1, Size A, at 28 cents per bag 
delivered Uniontown, Pennsylvania, for a total net price for the 
truckload of $773.75. The potatoes were to be shipped on Janu- 
ary 2 or January 3, 1959. 


4. On January 7, 1959, complainant loaded a truck with 125 
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50-lb. bags of Maine Katahdin potatoes and 575 bales 5/10” 
bags of Maine Katahdin’s, and shipped them from Boston, Mass- 
achusetts, to respondent at Uniontown, Pennsylvania, with stop- 
off at Bedford, Pennsylvania, for unloading of the 125 50-lb. 
bags of potatoes by Queen City Fruit & Produce. Queen City 
Fruit & Produce was billed separately and remitted to complain- 
ant direct for the 125 bags of potatoes. 


5. Upon arrival of the truck at respondent’s place of busi- 
ness at Uniontown, Pennsylvania, on January 9, 1959, respond- 
ent refused to accept the 575 bales of potatoes because of late 
arrival. Complainant instructed the truck driver to take the 
potatoes to Harrisburg, Pennsylvania, where complainant sold 
the potatoes to Harrisburg Daily Market for a net price of 
$543.75. 


6. The formal complaint was filed on June 12, 1959, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The contract in this case provided for shipment of the potatoes 
on January 2 or January 3, 1959. Complainant alleges that 
shipment on those dates was “subject to availability of truck.” 
The potatoes were not shipped on January 2 or 3, which fell on 
Friday and Saturday. Complainant stated that, “I talked with 
Mr. Patt Monday (January 5), weather was too cold to ship. 
Wednesday, January 7th, before we loaded truck we called Mr. 
Patt for permission to load truck and ship which he gave us 
verbally.” Complainant further alleges that later that same day 
when the truck was being loaded, respondent called complain- 
ant and asked the latter to make sure when delivering the 125 
bags of potatoes to Queen City Fruit & Produce to get Queen 
City’s signature on a blank billing with respondent’s name on it, 
and not complainant’s name. Complainant says in its opening 
statement that it complied with this request by respondent. 


Respondent bases its refusal to accept the potatoes upon its 
allegations that the potatoes ‘“weren’t shipped when they were 
supposed to be shipped,” and the respondent “could not use a 
five day late arrival.” In its answer, respondent avers that it had 
no notice that the potatoes were not shipped on January 2 or 8, 
and states that respondent expected the load of potatoes momen- 
tarily, beginning January 5, 1959. Respondent further states 
that it no longer expected to receive the potatoes after January 
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7, 1959, and that respondent purchased potatoes elsewhere at a 
higher price to fill its orders. 


The weight of the evidence in this case appears to support 
complainant’s position. There is no convincing evidence to refute 
complainant’s contention that the broker verbally gave complain- 
ant permission to load and ship the potatoes on January 7. Re- 
spondent submitted in evidence a letter from the broker dated 
September 16, 1959, stating that “this load was confirmed to 
be shipped either January 2nd or January 3rd. We have no 
record of any notification that this load would not be shipped 
as confirmed or any record of notifying you that there was any 
change in the shipment date.” The broker does not deny that 
complainant discussed shipment of the potatoes with him on 
both January 5 and January 7, nor does he deny that he gave 
complainant permission to ship or authorized shipment of the po- 
tatoes on January 7. He simply states that he has no record of 
any change in the shipment date. In its statement in reply, com- 
plainant emphasizes that the broker called complainant on Mon- 
day, January 5, and states that his verbal shipping instructions 
were to ship as soon as possible. Complainant says it called the 
broker on January 7 and the broker instructed complainant to 
ship that day. Complainant further states that “Sam Georgiana 
of Central Produce Company called me on the 7th. We told him 
also we were shipping load. He didn’t cancel—he asked us to 
ship. We never had a refusal, verbal or otherwise, from either 
party.” Complainant’s undisputed evidence that respondent re- 
quested complainant in a telephone call on January 7 to obtain 
Queen City’s signature on one of respondent’s billheads, rather 
than complainant’s, is strongly persuasive that respondent knew 
the potatoes were being shipped as of that date and was in 
agreement concerning the shipment. 


From the foregoing, it is concluded that respondent has failed 
to rebut complainant’s evidence to the effect that the broker, 
and even the respondent itself, authorized and approved ship- 
ment of the potatoes on January 7, 1959. Under these circum- 
stances, we conclude that respondent’s rejection of the potatoes 
upon arrival was in violation of section 2 of the act. Following 
respondent’s rejection of the shipment, complainant promptly re- 
sold the potatoes for net proceeds of $543.75. Complainant should 
be awarded reparation for the damages sustained as a result of 
respondent’s breach of the contract. Complainant received a 
total amount of $690.63 for the load of potatoes, or $83.12 less 
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than the contract price. In the absence of other evidence, we 
accept the difference between the contract price of the potatoes 
and the amount realized upon the resale of the rejected lot of 
potatoes, or $83.12, as complainant’s damage. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant $83.12, as reparation, plus interest 
thereon at the rate of 5 percent per annum from February 1, 
1959, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6490) 


PACA Docket No. 7851. Dismissed April 7, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6491) 


PACA Docket No. 7421. Dismissed April 25, 1960, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 6492) 


FORT FAIRFIELD POTATO COMPANY v. HARRY FRANKLIN INC. 
PACA Docket No. 7861. Reparation of $11,275 with 5 percent 
interest from July 1, 1959, awarded complainant against re- 
spondent in order issued April 7, 1960, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 6493) 


Max V. HERBOLD v. FRONTIER BROKERAGE INC. PACA Docket 
No. 7898. Reparation of $8,505 with 5 percent interest from 
December 1, 1959, awarded complainant against respondent in 
order issued April 8, 1960, by Thomas J. Flavin, Judicial 


Officer. 





(No. 6494) 


SMITH & WEEKS, INC. v. HARRY FRANKLIN, INC. PACA Docket 
No. 7902. Reparation of $1,373.12 with 5 percent interest from 
June 1, 1959, awarded complainant against respondent in order 
issued April 8, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6495) 


SMITH & WEEKS, INC. v. HARRY FRANKLIN, INC. PACA Docket 
No. 7908. Reparation of $1,323.12 with 5 percent interest from 
June 1, 1959, awarded complainant against respondent in order 
issued April 8, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6496) 


TRAUTMANN BROS. Co., INC. v. JOHNNIE BAIRD PRODUCE Co. 
PACA Docket No. 7901. Reparation of $2,433.45 with 5 per- 
cent interest from September 1, 1959, awarded complainant 
against respondent in order issued April 8, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6497) 


VICTOR PRODUCE v. MOUNTAIN PRODUCE COMPANY, INC. PACA 
Docket No. 7879. Reparation of $1,089.80 with 5 percent in- 
terest from October 1, 1959, awarded complainant against re- 
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spondent in order issued April 8, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6498) 


JAMES BURNS & SONS v. PAUL E. Mary. PACA Docket No. 7915. 
Reparation of $3,767.40 with 5 percent interest from Novem- 
ber 1, 1959, awarded complainant against respondent in order 
issued April 12, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6499) 


HENSON & PADGETT PRODUCE Co. v. JACK D. STRICKLAND. PACA 
Docket No. 7865. Reparation of $282.65 with 5 percent inter- 
est from September 1, 1958, awarded complainant against re- 
spondent in order issued April 12, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6500) 


VALE MAYES & COMPANY v. JAMES W. MYERS PRODUCE. PACA 
Docket No. 7899. Reparation of $721.50 with 5 percent inter- 
est from June 1, 1959, awarded complainant against respond- 
ent in order issued April 12, 1960, by Thomas J. Flavin 
Judicial Officer. 


(No. 6501) 


SALT RIVER VALLEY PRODUCE, INC. v. PAUL E. Mary. PACA 
Docket No. 7913. Reparation of $3,442.20 with 5 percent in- 
terest from December 1, 1959, awarded complainant against 
respondent in order issued April 12, 1960, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 6502) 


CENTRAL CALIFORNIA BERRY GROWERS ASSOCIATION v. ZERO 
Foops Co. PACA Docket No. 7871. Reparation of $944.41 with 
5 percent interest from December 1, 1958, awarded complain- 
ant against respondent in order issued April 14, 1960, by 


Thomas J. Flavin, Judicial Officer. 


(No 6503) 


IRVIN DETHLEFSEN, INC. v. FRONTIER BROKERAGE INC. PACA 
Docket No. 7910. Reparation of $1,330 with 5 percent interest 
from August 1, 1959, awarded complainant against respondent 
in order issued April 21, 1960, by Thomas J. Flavin, Judicial 


Officer. 


(No. 6504) 


TRAUTMANN BRos. Co., INC. v. INDEPENDENT FRUIT COMPANY. 
PACA Docket No. 7870. Reparation of $1,147.65 with 5 per- 
cent interest from November 1, 1959, awarded complainant 
against respondent in order issued April 21, 1960, by Thomas 


J. Flavin, Judicial Officer. 


(No. 6505) 


T. WALTER UPDEGROVE v. CLIFFORD SHEPHERD. PACA Docket No. 
7868. Reparation of $923.65 with 5 percent interest from 
March 1, 1959, awarded complainant against respondent in 
order issued April 21, 1960, by Thomas J. Flavin, Judicial 


Officer. 


(No. 6506) 


CEDERWALL SALES COMPANY v. INDEPENDENT FRUIT COMPANY. 
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PACA Docket No. 7927. Reparation of $5,838 with 5 percent 
interest from December 1, 1959, awarded complainant against 


respondent in order issued April 22, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6507) 


SOUTHWORTH PRODUCE Co. v. FRONTIER BROKERAGE, INC. PACA 
Docket No. 7911. Reparation of $2,857.50 with 5 percent inter- 
est from December 1, 1959, awarded complainant against re- 
spondent in order issued April 22, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6508) 


ALTON L. COUSINO v, BERNARD BULLOCK. PACA Docket No. 
7909. Reparation of $2,000 with 5 percent interest from Nov- 
ember 1, 1959, awarded complainant against respondent in 
order issued April 25, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6509) 


WARDEN PRODUCE COMPANY v. FRONTIER BROKERAGE, INC. PACA 
Docket No. 7933. Reparation of $2,654 with 5 percent interest 
from November 1, 1959, awarded complainant against re- 
spondent in order issued April 27, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6510) 


IvAN MILLER v. CLIFFORD SHEPHERD. PACA Docket No. 7912. 
Reparation of $1,331.20 with 5 percent interest from February 
1, 1959, awarded complainant against respondent in order 
issued April 28, 1960, by Thomas J. Flavin, Judicial Officer. 
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(No. 6511) 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. TONY VESSECCHIA. 
PACA Docket No. 7897. Reparation of $451.29 with 5 percent 
interest from December 1, 1959, awarded complainant against 
respondent in order issued April 28, 1960, by Thomas J. 


Flavin, Judicial Officer. 


(No. 6512) 


T. O. TOMASELLO Co. v. PAUL E. Mary. PACA Docket No. 7942. 
Reparation of $2,094.75 with 5 percent interest from October 
1, 1959, awarded complainant against respondent in order 
issued April 29, 1960, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6513) 


L. T. MALONE COMPANY v. CHAS. P. TATT FRUIT Co. PACA 
Docket No. 7548. Order issued April 13, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6514) 


FLOYD N. SMITH COMPANY v. H. B. FRoSsT CoMPANY. PACA 
Docket No. 7467. Order issued April 21, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6515) 


VICTOR PRODUCE v. MOUNTAIN PRODUCE Co., INC. PACA Docket 
No. 7879. Order issued April 25, 1960, by Thomas J. Flavin, 
Judicial Officer. 





